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Foreword 
Wriu1am H. Ross* 


On the afternoon of February 25, 1950, the College of Law, 
in cooperation with the Continuing Education Committee of our 
Law Alumni Association, conducted a symposium on the subject, 
Ethical Values and the Law in Action. The speakers were Dr. 
Felix S. Cohen, attorney and legal philosopher of Washington, D. 
C., Dr. Brendan F. Brown, Dean of the School of Law of The 
Catholic University of America, and Dr. Robert S. Hartman of the 
Philosophy Department of The Ohio State University. For the 
suggestion that a philosophical topic be chosen for the symposium 
we are indebted to Mr. Robert M. Draper, the able and helpful 
chairman of the Alumni Committee. For the success of the pro- 
gram the Law School and the Committee are deeply indebted to 
each of the three speakers. 

The selection of ethical values as the basis for discussion 
caused no difficulty. More troublesome was the matter of arrange- 
ment by which it could be assured beforehand that each speaker 
would focus his application of ethical views upon the same legal 
problems, and in such a manner as to illustrate possible differences 
in consequences. The device used was to choose four groups of 
cases in different fields of legal relations towards which each speak- 
er should direct his critical analysis. Dean Brown and Dr. Cohen, 
in Washington, collaborated in the selection. The topic subdivisions 
and cases, as they appeared in the program, are reproduced below. 

The speakers were chosen for their divergent philosophical 
views. To the cases Dr. Cohen brought the trenchant analysis of 
positive idealism, Dean Brown, the age-tested thesis of scholastic- 
ism, and Dr, Hartman, the ethical views of logical analysis. The 
discussion from the floor which followed the formal debate was 
stimulating and sprightly. The Law Journal hopes by publishing 
the revised papers to share with its readers some of the stimulation 
of the debate. 

Publication of the symposium has also permitted us to obtain 
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an appraisal of its philosophical viewpoints by an additional phi- 
losopher. This need has been ably supplied by Dr. Iredell Jenkins, 
Chairman of the Department of Philosophy, University of Alabama, 
under the title, The Role of Ethical Values in Legal Decisions. 

The fifth paper, by Dr. Homer W. Smith, Professor of Physi- 
ology, New York University College of Medicine, has no direct 
relation to the symposium. It was one of three papers delivered 
in December, 1949, at the convention of the Association of Ameri- 
can Law Schools, held at Chicago, Illinois, during a Round Table 
discussion on The Philosophical Basis of Value Judgments. Be- 
cause of its able presentation of a materialist’s views upon the 
subject of ethics, the Law Journal feels privileged to include it 
as a supplement to the symposium. 


CASES TO BE CONSIDERED 


Relation of moral considerations to law: 
Oleff v. Hodapp, 129 Ohio St. 432, 195 N.E. 838 (1935) — 
inheritance by a murderer; 
Everet v. Williams (1725), 9 Law Quarterly Review 197 
(1893) — The Highwayman’s Case, petition for partner- 
ship accounting. 
K ok * 
Human rights in international law: 
Northwestern Bands of Shoshone Indians v. United States, 
324 U.S. 335 (1945) —title to Indian lands. 
oe * ak 


Changing emphasis of constitutional restraints on property rights 
and civil liberties: 
Adkins v. Children’s Hospital, 261 U.S. 525 (1923); 
West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937) — 


minimum wages for women and children. 
* * * 


Flag salute cases: 
Minersville School District v. Gobitis, 310 U.S. 586 (1940); 
West Virginia ‘State Board of Education v. Barnette, 319 
U.S. 624 (1943). 














Judicial Ethics 
Feirx S. CoHen* 


My role in this symposium is a modest one: it is to clear the 
ring for the feature fight of the program between Dean Brown 
and Professor Hartman. I am to sweep away some of the rubbish 
in the ring that often gets in the way of a clean battle on issues of 
ethics. I think the most serious rubbish that needs to be swept 
away is the widely prevailing notion that ethics is something off 
in the clouds, or off in some never-never land of Utopia, something 
uncertain and subjective, whereas the law is something that is 
very definite, clear, hard, here and now. Of course, if that were 
true, there would be no point in trying to apply ethical doctrines 
to actual cases. 

That the teachings of ethics can and should be applied to 
actual cases is not a novel idea. It was urged years ago by an il- 
lustrious law teacher and judge. Speaking of ethical doctrine, he 
commented: 


It is not in heaven, that thou shouldest say, Who shall go 
up for us to heaven, and bring it unto us, and make us to 
hear it, that we may do it? Neither is it beyond the sea, 
that thou shouldest say, Who shall go over the sea for us, 
and bring it unto us, and make us to hear it, that we may 
do it? But the word is very nigh unto thee, in thy mouth, 
and in thy heart, that thou mayest do it. 


In line with this admonition of the illustrious teacher whose 
words I quote, the participants in this symposium have agreed to 
talk about things that are here, in our hearts, before us, and close 
at hand, and not entirely in some Utopia or heaven of abstractions. 
We all agree on one basic point: that whatever else the theory 
of value or ethics may be, it should at least be a criticism of things 
that happen day after day in our courts and in our legislatures, 
as well as in the privacy of our own thoughts. 

The case of Oleff v. Hodapp,' provides us with a fair test of 
this hypothesis of the universal applicability of ethical judgments 
or ethical values. In that case a man named Tego Miovanis had 
a joint bank account with his uncle, Apostol Miovanis. Each de- 
positor had unlimited authority to withdraw funds. Apparently 
Tego was afraid that this unlimited authority might be abused 
by his uncle, and so he removed the uncle from this mortal scene. 
The Ohio Court had to decide whether as a result of the murder, 
the joint deposit now belonged exclusively to the murderer, or 
whether the heirs or representatives of the murderee continued to 
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have an interest in the joint deposit. The court decided, by a 
majority vote, that after the murder the bank account belonged 
completely and exclusively to the murderer. Passing over for the 
moment the question of the correctness or incorrectness of that 
decision, let us try to understand what it was that the court thought 
it was doing when it reached that decision. I quote from what the 
Court said it was doing: 

We are not subscribing to the righteousness of Tego’s legal 

status; but this is a court of law and not a theological in- 

stitution. ... Property cannot be taken from an individual 
who is legally entitled to it because he violates a public 
policy.? Property rights are too sacred to be subjected to 

a danger of that character. We experience no satisfaction 

in holding that Tego is entitled to this account; but that is 

the law, and we must so find.’ 

There are two things about this opinion that are particularly 
interesting. One is the Court’s statement that “this is a court of 
law and not a theological institution.” The second is the court’s 
statement that “property rights are too sacred” to be subjected 
to certain dangers that would follow if the courts allowed considera- 
tions of “righteousness” or “public policy” to influence decisions 
on property rights. Property rights, we are told are too sacred. 
Apparently, if property rights were less sacred, or if the right to 
life were more sacred, the court might have decided the case 
against the murderer Tego and in favor of the representatives of 
the murdered uncle. 

This question of the comparative sacredness or holiness of 
different rights is, I think, one of the most important questions 
that theological institutions have been considering for a good many 
years. It seems to me that this question of whether one property 
right, or civil right, or human right is more or less sacred than 
another is a very important part of theology. Why, then, should 
the Ohio Supreme Court insist that it is not a theological institu- 
tion when it passes upon the relative sacredness of different rights? 

Before we consider that question further, a few words are 
in order about a case very similar to the Oleff case, disposed of 
about two hundred years ago, the so-called Highwaymen’s Case. 
Modern research has shown that this case was not invented by a 
law professor who wanted to keep his students on the straight and 
narrow path, but apparently was a real case.* In this case, one 
highwayman brought suit against his associate for a fair division 
of the booty. The case was very skillfully pleaded; the bill of 
complaint does not recite that the plaintiff was a highwayman, but 





2 Note the delicacy of the court’s reference to murder. 
3129 Ohio St. at 438, 195 N.E. at 841. 
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merely alleges that there was a mutual partnership, that “the 
plaintiff was skilled in dealing in several sorts of commodities,” 
that the parties had, “proceeded jointly in the said dealings with 
good success on Hounslow Heath, where they dealt with a gentle- 
man for a gold watch,” and then further recounts how they dealt 
with several other gentlemen for divers watches, rings, swords, 
canes, hats, cloaks, horses, bridles, saddles and other things of the 
value of about 2,000 pounds. Finally the complaint recites that 
the defendant refused to abide by the partnership agreement to 
divide the swag evenly. 

The plaintiff was not successful in the case. Apparently the 
property rights and contract rights of the plaintiff enjoyed a lesser 
degree of sacredness in the Court of Exchequer in 1725 than they 
would enjoy before the courts of Ohio today. At any rate, the 
Court of Exchequer ordered the tipstaff to attach the bodies of 
the plaintiff’s solicitors. They were fined 50 pounds each and com- 
mitted to the custody of the Warden of the Fleet pending payment 
of the fines. One of the solicitors was thereafter transported, and 
apparently founded one of the First Families of Virginia. At that, 
he did rather better than did the defendant and the plaintiff, who 
were both hanged. I suppose that the Ohio Supreme Court would 
consider that this was a rather theological disposition of the case. 

These two decisions are both significant because they indicate 
two different approaches to the question of how far a court of law 
may properly look into questions of ethics, or public policy, or 
theology. P 

The approaches that are reflected in these two cases are 
further illuminated in the third case on our agenda, the case of 
the Northwest Shoshone.’ It seems that before the talented but 
unfortunate solicitor in the Highwayman’s Case was transported 
to North America, this country was claimed by Indians who thought 
they owned it. Ever since the arrival of the first white immigrants, 
they have been devoting some of their finest legal talents to dis- 
covering defects in these Indian titles and, in that way, devising 
justifications for the removal of land, minerals, and timber from 
Indian ownership to white ownership, in the interest of progress. 
One of the most brilliant and ingenious justifications of this process 
is that which is given by Justice Jackson in his concurring opinion 
in this Northwest Shoshone case. He advances the theory that 
Indians were really communists, who did not understand or ap- 
preciate property rights. Ownership of land, he says, “meant no 
more to them than . . . sunlight and the west wind, and the feel 
of spring in the air. Acquisitiveness, which develops a law of real 
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property, is an accomplishment only of the civilized.” It follows, 
then, that the United States being civilized, is under no legal 
obligation to pay Indians when it takes away their homes, their 
timber, their fisheries, their water power, or anything else that 
might be needed for railroads, canneries, pulp companies or other 
progressive organizations that appreciate property rights. In ad- 
vancing this theory that civilized people have the right to relieve 
less civilized people of their possessions, Justice Jackson insists 
that the moral and the legal have nothing to do with each other. 
He says specifically, referring to moral deserts and legal rights, 
“.. . we do not mean to leave the impression the two have any 
relation to each other.” Justice Jackson might very well have 
said what the Ohio Supreme Court said in the Oleff case: “This 
is a court of law and not a theological institution.” 

In fact, however, the same question that Justice Jackson was 
considering had been referred by government officials some years 
earlier to a theological institution. The question whether Indian 
titles were good against the government was referred to a professor 
of moral theology at the University of Salamanca in 1532 by the 
Spanish Crown, which was naturally concerned about the relative 
rights of the Crown and the Indians with respect to lands of the 
New World. 

Professor Vitoria considered the sociological facts of the situa- 
tion. He considered the sinfulness of the life of the Indians prior 
to the coming of the Spaniards. He considered the fact that Spain 
had discovered and explored the New World under a special grant 
of the Pope. He considered all the general facts that Justice Jackson 
considered, and came to the conclusion that the relative ignorance 
and sinfulness of the Indians could not impair their title to their 
property. He concluded that the Spaniards’ discovery of the In- 
dians did not give the Spaniards any right to Indian property any 
more than the Indians’ discovery of the Spaniards gave the Indians 
a right to Spanish property. And finally he reached the conclu- 
sion, a rather courageous conclusion for a professor of moral the- 
ology in the University of Salamanca to reach, that since the Pope’s 
authority was purely spiritual, and limited to those that acknowl- 
edged his spiritual jurisdiction, the Pope could not, even if he 
wanted to, bestow any title to land upon the Spanish Crown or 
any other crown, and the only title to land that could be acquired 
by the Crown would have to be by way of agreement or treaty 
with the Indians concerned.’ 

If this question of the right of the powerful to take from the 





6 Id at 358 
7Cf. F. S. Cohen, Thet Spanish Origin of Indian Rights in the Law of the 
United States, 31 Geo. L. J. 1 (1942). 
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weak was properly a theological question (as I think it was), was 
it not just as theological when Justice Jackson answered it in his 
way as it was when Professor Francisco Vitoria answered it 400 
years earlier, in his way? 

All through the cases that have been mentioned so far runs 
the basic question whether the acquisition of wealth by superior 
force establishes a right to legal protection of such acquisitions. 
Whichever way you answer this question, whether you answer 
that might makes right, or answer it the other way, you are 
answering a basic question of ethics, or theology, or whatever 
else you want to call the study of values, of good and bad. 

Let us pursue this analysis a bit further with the cases of 
the minimum wage and the flag salute.® 

We all recall the Adkins case, involving the constitutionality 
of the minimum wage statute in the District of Columbia, as the 
case in which Justice Sutherland said that changes in the status 
of women culminating in the 19th amendment had brought the 
difference between the sexes, “almost, if not quite, to the vanish- 
ing point,” and Justice Holmes replied: “It will need more than 
the 19th amendment to convince me that there are no differences 
between men and women.” 

In the Adkins case, Justice Sutherland could not see any moral 
issue, because, he said, the morals of rich women were no better 
than the morals of poor women. From this he concluded that 
questions of morality had nothing to do with the case. Indeed he 
went further and commented on the brief that had been submitted 
by Professor (not yet Justice) Frankfurter, showing what actually 
happens when women have to work long hours for inadequate 
wages. Speaking for a majority of the Court, Justice Sutherland 
said of these facts: 


These are all proper enough for the consideration of the 
law-making bodies, since their tendency is to establish 
the desirability or undesirability of the legislation; but 
they reflect no legitimate light upon the question of its 
validity, and that is what we are called upon to decide. 
The decision that Justice Sutherland announced in the Adkins 


case is dead and decently buried by the Supreme Court’s de- 
cision 14 years later in the West Coast Hotel Company case.? But 
we still have with us the approach and spirit of Justice Sutherland’s 
majority opinion in that case, the insistence that considerations 
which establish the desirability or undesirability of legislation 
throw “no legitimate light” on its constitutionality. And very 
curiously, one finds Justice Frankfurter, in the Barnette case,!° 





8 Adkins v. Children’s Hospital, 261 U.S. 525 (1923). 
9 West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937). 
10 West Virginia State Board of Education v. Barnette, 319 U.S. 624 (1943). 
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using the same club that Justic Sutherland used against him, but 
this time using it against his brethren, the majority of the Court. 
In his dissenting opinion in the Barnette case, Justice Frankfurter 
declares: “. . . law is concerned with external behavior and not 
with the inner life of man.” Contrast that with the opinion of 
Justice Murphy, who, siding with the majority, affirms that the 
highest judicial duty is “to uphold spiritual freedom to its farthest 
reaches.” Or contrast Justice Frankfurter’s attempt to exclude 
from judicial consideration the effect of the West Virginia statute 
on “the inner life of man,” with the rationale of the majority opin- 
ion, delivered by Justice Jackson. “. . . the compulsory flag salute 
and pledge requires affirmation of a belief and an attitude of 
mind.” Such action, the court held, invades the sphere of intellect 
and spirit, which it is the purpose of the First Amendment to our 
Constitution to preserve from all official control. 

By way of answer to that argument, Justice Frankfurter warns 
his brethren: “. . . if the considerations governing constitutional 
construction are to be substantially those that underlie legislation 
then, indeed, judges should not have life tenure.” And again, in 
his dissent, Justice Frankfurter warns against the very dire danger 
not only to the life-time jobs of his brethren on the bench, but to 
the entire nation, if, as he says, “we unwarrantably enter social 
and political domains wholly outside our concern”, almost the 
very words of Justice Sutherland’s opinion disposing of Mr. Frank- 
furter’s brief in the Adkins case. 

Again I skip the ethical question: Which of these decisions is 
right and which of these decisions is wrong? What is of concern 
for the moment, is a very much simpler question: What was it 
that our judges thought they were doing in the Oleff case, the 
Northwestern Shoshone case, the Adkins case, and some of the 
flag salute opinions when they said that questions of righteousness, 
or morality, or theology, or social policy or “the inner life of man” 
could not be considered by a court of law? 

I rather think’ that these cases throw a good deal of light on 
the prevailing attitude of courts to questions of ethics. Perhaps 
the most obvious fact, when we consider these and other cases, is 
that, generally speaking, judges think they are doing the right 
thing when they come to the decisions that they do come to. At 
least I have never known a judge who admitted, or even thought 
that he was doing what was wrong. I am quite willing to leave to 
the psychologists the question whether judges make the decisions 
they do make because they think they are right, or whether they 
think the decisions are right because they have made them. If you 
believe the former you are labeled an idealist; if you believe the 
latter you are labeled a cynic. Not caring for either label, I leave 
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that issue to Dean Brown and Professor Hartman. But whichever 
way you answer that question, one thing remains pretty clear, 
and that is that judges decide cases pretty much along the lines of 
their own conceptions of what is, for them, right, decent, just, and 
proper. And judges’ ideas of what is right and decent about their 
own behavior are inevitably tied up with their ideas of what is 
right and decent about the behavior of other people. This means 
that if you understand the ethical patterns, the value patterns, of 
a judge, you are better able to predict what he is going to do, when 
your client asks you for advice. You are likewise better able to 
improve or enlighten the ethical systems of judges if you know 
what they are. And that brings me to my final question: How 
are we going to discover the ethical views of Justice White or 
Justice Black? Or, more importantly, how are we going to dis- 
cover the ethical views of the Roosevelt contingent in the Federal 
judiciary or of the Truman contingent? 

One thing that makes it especially hard to answer this question 
is the judicial decorum that requires judges to conceal their ethical 
assumptions behind their large black flowing robes. In fact a major 
part of the judicial ritual consists of forms of magic whereby ethical 
opinions are exorcized from the judicial chambers. 

One of the simplest forms of magic is word magic. When the 
Greeks were much bothered by the bad winds and storms on the 
Black Sea, they gave the sea the name “Euxine”, the “Sea of Good 
Winds”. And when the Viking explorers, some centuries later 
were troubled at finding 7,000 foot layers of ice on one of their 
newly discovered colonies, being the world’s most successful real 
estate operators, they called their new colony “Greenland”, thus 
establishing a pattern which suburban real estate developments 
follow to the present day. In the same way, when we are worried 
about the dangers of political corruption, recognizing, with Lord 
Acton, that power corrupts and absolute power corrupts absolutely, 
if we are particularly worried about the harm that an official may 
do we call him “Honorable”, or if he is very, very powerful, and 
therefore very, very corruptible, we call him “Justice”. I don’t 
know how much effect the name “Euxine” had on the wind velocity 
of the Black Sea, or how much effect the name Greenland had on 
the melting point of ice in that area, or how much effect the title 
“Justice” had when applied to Mr. Sutherland or Mr. Tom Clark. 
But at least these honorific words tell us something about the 
people who use them and about their hopes and aspirations. And 
all this paraphernalia,— the oath of office, and the robes, the 
titles, the elevation of the place where judges sit above the place 
where they stood when they were lawyers—all these elements 
of ritual express certain widespread human hopes that men in 
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certain sects will utter words of justice as uniform as their robes, 
and of a higher quality than the words spoken a few inches lower 
by mere lawyers. 

According to the prevailing idea, views of ethics are highly 
uncertain, shifting and variable, while rules of justice and law are 
certain, stable, and unchanging. When we realize this, we can 
begin to understand why the Ohio Supreme Court in the Oleff 
case, when it considered the degree of sacredness of the rights 
of joint depositors, felt compelled to exorcise theology, and why 
Justice Jackson in the Shoshone case, and Justice Sutherland in 
the Adkins case, and Justice Frankfurter in the Barnette case all 
sought to exorcise morality from decisions in which they might 
find moral scrutiny embarrassing. 

Actually, judges are inclined to regard as theological only 
those theologies that they do not share themselves. The Ohio 
Supreme Court regarded its own opinions as to the sacredness of 
certain property rights as not theological but as obvious truths; 
the contrary views of unsuccessful counsel as to the sacredness of 
rights of life are dismissed as theological. So, too, courts are gen- 
erally inclined to regard as moral theories only those moral theo- 
ries that they do not accept themselves without question. Justice 
Sutherland was inclined to regard defenses of minimum wage 
legislation for women as moral theory, whereas the denial of valid- 
ity to such legislation he regarded as biological truth, or logic, 
or eternal justice, or constitutional law. Such terms, then, as theo- 
logical and moral become very good negative indicators of judicial 
views on theology and ethics. It is a pretty safe rule that whenever 
a judge says, “This is a court of law,” and then goes on to say that 
he cannot be guided by moral or theological considerations, he is 
actually being guided by moral or theological considerations with- 
out knowing it. Perhaps in saying this I am only repeating, in a 
clumsy way, what Justice Holmes said many years ago: 

I think that the judges themselves have failed adequately 

to recognize their duty of weighing considerations of social 

advantage. The duty is inevitable, and the result of the 

often proclaimed judicial aversion to deal with such con- 


siderations is simply to leave the very ground and founda- 
tion of judgments inarticulate and often unconscious.!! 


Of course, in all this, judges are merely behaving like human 
beings. We are all victims of the egocentric predicament. We can 
all see other people’s eyes, but our own eyes we never do see. 
We all see other people’s prejudices and moral assumptions; our 
own prejudices and moral assumptions appear to us in the guise 
of life’s experience and wisdom. In fact, Descartes once said that 





11 Holmes, The Path of the Law, 10 Harv. L. Rev. 456, 467 (1897). 
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of all God’s gifts the most fairly distributed was good sense, seeing 
that everyone was satisfied that he had received his fair share. 

In days when orthodoxy was a term of praise, somebody coined 
the remark “Orthodoxy is my doxy, heterodoxy is the other fel- 
low’s doxy”. I think we may all say that religion is what I, and 
those who believe like me, think about the unseen world, and 
superstition is what the other fellow believes. Idolatry is the 
other fellow’s attitude toward the material things that enter into 
religious experience; our own attitudes towards such material 
cbjects we characterize more circumspectly as reverence for re- 
ligious symbolism. Theories we agree with we call facts; facts we 
disagree with we call theories. Other people’s conceptions of the 
universe we call metaphysics. Our own conceptions we call good, 
hard, common sense. Generally speaking, common sense is the 
metaphysics of 500 years ago slightly decayed. 

Bertrand Russell has drawn attention to the relativity of our 
every-day speech in what may be called the conjugation of ir- 
regular adjectives of which he offers this example: 

First person: “I am firm.” 

Second person: “You are obstinate.” 

Third person: “He is a pigheaded fool.” 

Or consider another example, offered by one of Russell’s 
followers: 

First person: “I am righteously indignant.” 

Second person: “You are annoyed.” 

Third person: “He is making a fuss about nothing.” 

Or consider this example offered by a lady logician: 

First person: “I have about me something of the subtle, 

haunting, mysterious fragrance of the Orient.” 

Second person: “You rather overdo it, dear.” 

Third person: “She stinks.”!? 

Once we recognize the personal distortions that affect each of 
us, whether we are judges or non-judges, once we recognize the 
blind spots that we each have in things that come close to us emo- 
tionally, we have taken the first steps toward mutual understand- 
ing on questions of right and wrong. Perhaps an analogy from 
physics may be illuminating. Modern physics, thanks to Einstein, 
has developed a theoretical basis for predicting that what is a 
straight line to observation post A will be an ellipse to observation 
post B, or that events which are seconds apart at observation post 
C will be simultaneous at observation post D. In this way, by sys- 
tematizing the relativity of the observation post, Einstein has made 
it possible to correlate and coordinate all observations in physics. 
It has eliminated relativity as a distorting factor. I think we seri- 





12 Quoted in Hayakawa, Lancuace 1x THoucHr anp AcTION, p. 96 (1949). 
And see Tuou.ess, How to Tamm Srraicut, p. 4 (1948). 
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ously need such a theory, a field theory we might call it,'5 in ethics 
and especially in those fields of ethics that have a particular bear- 
ing on our legal problems. Given such a theory we might be able 
to eliminate moral relativity as a distorting factor and thus achieve 
the same kind of mutual understanding translation between systems 
in the field of ethics that we have achieved in physics. 

Given such an approach, we might be able to understand some 
things that are otherwise very puzzling. For example, how is it 
possible for two lawyers, in their briefs on appeal in the same 
case, to give such completely different accounts of the facts in the 
case as you generally find in a pair of appellant’s and appellee’s 
briefs? Or how is it possible for two opinions in the same Supreme 
Court case to give such completely different accounts of the facts 
and the issues? Or how is it possible for two lawyers or two judges 
of equal intelligence to disagree so completely as to whether one 
case is a precedent for another case? 

The hypothesis that I want to submit for dissection by the 
other participants in this discussion is that public policy is not an 
emergency factor that you bring in as a lawyer when the cases 
are against you, or that you invoke as a judge when you have 
been sufficiently confused by advice of counsel. Public policy, or 
social ethics or whatever else you want to call your analysis of 
values is not an emergency third-string substitute that you send 
out on the field when the regular players and the second string 
“subs” are all used up. Rather, public policy is the field itself. 
It is what gives pattern and significance to every play in the game, 
to every citation of precedent, to every statement of facts, to every 
assertion of causal efficacy. What facts in a case are important 
depends upon the value screens through which you look at the 
facts of a case. Whether the differences between two cases are 
important or unimportant does not depend on logic. The differ- 
ences are important or unimportant because of a theory of im- 
portance. A theory of importance, I submit, is a theory of value. 
Whenever we deal with such questions as whether the defendant 
exercised due care, or whether the plaintiff received just compen- 
sation, or when we consider what is fair comment in a libel case, 
or unfair competition, or fair value, these key words, “due,” “just,” 
“fair,” “reasonable,” do not have self-sufficient meanings in them- 
selves. These legal ideals have meaning only in the context of 
whole patterns of social values, what we might call, in old-fashioned 
language, ethical systems. 

For most judges, for most lawyers, for most human beings, 
we are as unconscious of our value patterns as we are of the oxy- 
gen that we breathe. To bring these unconscious, uncriticized val- 


13 Cf. F. S. Cohen, Field Theory and Judicial Logic, 59 Yate L. J. 238 (1950). 








1951] JUDICIAL ETHICS 13 


ue patterns into the light of day is, I think, the most important 
task that faces our generation today in the field of law, a task 
that requires cooperation among many schools and many disciplines. 

I do not mean to suggest that increased attention to the implicit 
hidden value judgments in our legal decisions and our statutes is 
going to bring us swift remedies for all of the ancient legal diseases. 
But it is encouraging to find an increased sensitivity to moral issues 
in every-day cases. There are many signs today, in the law schools 
and on the bench, of that increased sensitivity. The holding of 
this symposium is only one of many signs of an increased sensitivity 
to these problems on the part of practicing lawyers. This in- 
creased sensitivity may help us to break down an attitude that 
is just as potent a source of evil today as it was 3500 years ago, 
the attitude that morality and ethics have to do with something 
up in the heavens, or in some far-off land, and not with the here- 
and-now of daily life. There are not as many teachers today in 
the law schools as there used to be who insist that students forget 
about the ethical issues in a case, forget about social policy con- 
siderations, and stick to “the law”, as if there ever were any law 
that did not involve issues of ethics, as if there ever were a 
court judgment that did not reflect somebody’s views of social 
policy, as if there ever were a case that did not depend for its 
meaning and its precedent-value upon value-judgments of judges 
and of the people that make judges and unmake judges. Those 
who have faith in democracy and human reason know that con- 
sciousness of these questions is the first step towards intelligent 
mastery of our course and our destiny as a free people. We have 
been told that without such vision the people perish. And we 
know that without such vision, constitutional safeguards and prom- 
ises of freedom are only words on old pages crumbling to dust. 

All of us who face the obligations that our democracy attaches 
to the study and the practice of law have a responsibility towards 
our fellow citizens, that is a greater responsibility than those in 
other fields and professions. Ours is the responsibility for deepen- 
ing public consciousness of the hopes, the ideals, and the values 
that are written into our constitutions and our laws. We have a 
responsibility for broadening the consciousness of the ways in 
which we fail to meet those hopes and those ideals. Our society, 
by and large, has marked out its aspirations in the books of the 
law, for those who can read them; and we who are charged with 
the reading of those books have a special responsibility for keep- 
ing alive the vision of our country’s highest hopes and deepest 
aspirations. 








A Scholastic Critique of Case Law 


BrenDAN F. Brown* 


I am grateful for this memorable opportunity and privilege 
of joining with Dr. Cohen and Dr. Hartman in a consideration of 
selected legal materials which will demonstrate the profound sig- 
nificance of ethical values as they have affected the judicial process 
in the Anglo-American jural order in general, and in the Supreme 
Court of Ohio in particular. I shall approach these materials as 
a member of the scholastic school of natural law and ultimately 
appraise in terms of agreement and disagreement with that school 
the choice of conflicting values which constituted the starting 
points for the majority and minority opinions in the cases under 
examination. 

In a particular decision, a judge may adopt a set of ethical 
values, determined by a priori convictions, concerning the nature 
of man, law, and society, national or international. If his decisions 
consistently postulate these values, he may be classified at least 
approximately as professing a specific juristic faith, But a varia- 
tion of subjective response to these values may shift a particular 
jurist from one position to another in a specific fact situation. 
While the normative elements inherent in every judicial process 
may be precisely and definitely segregated into distinct patterns 
for purposes of comparison and contrast, no exact classification of 
jurists into schools of jurisprudence is possible. I shall analyze 
the cases, therefore, not in terms of judicial personnel and their 
psychology, but insofar as the legal materials exhibit a clash of 
concepts, ideals, and methods which are typical of diverse bodies 
of juristic thought. 

Basic problems in both national and international law and 
society have been presented by the cases under discussion. In the 
national sphere, two dominant issues emerge in four cases demon- 
strating the changing emphasis of constitutional restraints with 
respect to property rights and civil liberties. In the first two 
cases, a right of personality of an individual, namely, the right of 
freedom from governmental coercion with respect to religious be- 
lief, was weighed against a right of the moral person of the State, 
namely, the right of survival. In the third and fourth cases, a 
right of personality of an individual, i.e. the right of health and 
safety, was balanced against a right of substance of another in- 
dividual. In the fifth and sixth cases, the right of substance of an 
individual was weighed against a conflicting right of substance of 
another individual. Finally, in the seventh case, the rights of 
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substance of two nations were balanced against the background 
of international law. 

In 1943, the Supreme Court of the United States decided the 
case of West Virginia State Board of Education v. Barnette,' hold- 
ing unconstitutional a state statute which required children to 
salute and pledge allegiance to the American flag in order to be 
eligible to continue in attendance at free, public schools, and thus 
avoid the penalty imposed for non-attendance at school. It thus 
expressly overruled the case of Minersville School District v. 
Gobitis,? which it had adjudicated in 1940. In the words of the 
Justice who wrote the majority opinion in the Gobitis case and 
the minority opinion in the Barnette case: “That which three 
years ago had seemed to five successive courts to be within per- 
missible areas of legislation is now outlawed by the deciding shift 
of opinion of two Justices”. 

This amazing and historic shift of opinion may be interpreted 
as a victory for a type of jurisprudence which places a maximum 
value upon the integration of law and morals, upon the traditional 
American concept of judicial supremacy, as distinguished from 
legislative supremacy, and upon a body of principles of right and 
wrong to which even the popular will is subordinate. The decision 
in the Barnette case was a defeat for what has been called Ana- 
lytical Jurisprudence, which maximizes the value of legislation, 
minimizes that of discovered law, and restrains the judge from 
appealing to constitutional, and hence ethical, standards of right 
and wrong, or good and evil, to invalidate an act of the Legislature, 
regarded as morally, as well as legally, infallible and omnipotent. 
More value was accorded to a personality right of the individual 
in the Barnette case than in the Gobitis case. 

In 1937, the Supreme Court of the United States, by a five 
to four decision, decided the case of West Coast Hotel Co. v. Par- 
rish,3 holding constitutional a state statute, providing for the es- 
tablishment of minimum wages for women. It thus expressly over- 
ruled the case of Adkins v. Children’s Hospital, which it had de- 
cided in 1923. What controlling ethical factors resulted in this 
basic change in American constitutional law? Here as in the pre- 
ceding case, the shift was in the direction of placing a higher value 
upon a right, or moral interest, of personality, for while the im- 
mediate interest protected in the Parrish case was an interest of 
substance, namely a minimum wage, nevertheless the most vital 
interest was the social interest in the right of women to live in 
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safety with reference to their health and morals. But this time 
it was the state which was according greater preciousness to a 
right of personality by restricting the employer’s right of property. 

Analytical Jurisprudence would support the constitutionality 
of the statute in the Parrish case, not because of its concern for 
the sacredness of human personality, but because of its emphasis 
upon the necessity of making the judicial process subordinate to 
the legislative. For the same reason, it would have held constitu- 
tional, for example, a statute repealing the living wage law in ques- 
tion. For Analytical Jurisprudence, the presumption of the con- 
stitutionality of legislation exists whether the statute in question 
devalues rights of personality or substance, or over-values them. 
for the Sovereign, when a law maker, with a direct mandate from 
the people, can do but little wrong. It may be noted that some con- 
stitutional experts accept the power-concept of law implicit in 
Analytical Jurisprudence when a statute curtails a property right, 
but rejects this concept when the legislation in question delimits 
a right of personality. 

Actually the majority opinion in the Parrish case did not rely 
on Analytical Jurisprudence, but appealed to normative criteria 
to uphold the statute as constitutional. This opinion postulated a 
sociological conception of the due process clause of the Fourteenth 
Amendment of the Federal Constitution, and found that according 
to this conception it was constitutional for a state in the exercise 
of its police power to restrict freedom of contract if this was neces- 
sary to promote the social interest in the health, safety, morals and 
welfare of the people. This opinion de-emphasized the individual’s 
rights of substance and substituted a sociological morality of 
property for the idea that each individual has a constitutionally 
protected right to determine his economic status even to his own 
and society’s, detriment. 

The minority of the court in the Parrish case, and the major- 
ity in the Adkins case, likewise had recourse to ethical values, but 
for the purpose of’ setting up a constitutional curb on the legisla- 
ture. The right of an individual to his property was detached from 
social implications. The test of liberty of contract was not to be 
related to the question whether there was economic freedom. 
Under the system of morals premised by the minority of the Court 
in the Parrish case, the common good itself was better served by 
the legal order’s protection of interests of property, rather than the 
safeguarding of interests of personality. 

In our fifth case, Oleff v. Hodapp,’ as well as in the sixth, 
Everet v. Williams (1725)°* a right of substance of one person was 
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weighed against a conflicting right of substance of another in- 
dividual. They illustrate the relevance of moral considerations in 
the judicial process. They exemplify how jurists reply differently 
to such questions as: should law be an instrument for the expres- 
sion of the will of supreme civil authority, as such, or should it be 
the tool of a system of morals, and if the latter, what particular 
system? 

The Oleff case was decided by the Supreme Court of Ohio in 
1935. The facts were that A and B duly made a written contract, 
in conformity with a state statute, whereby they entered into a joint 
and survivorship building and loan association account. A murder- 
ed B. The question was whether A, as the survivor, was entitled 
to the money which had been deposited under this contract. By a 
divided court, it was held that A was entitled to the money. The 
reason was that A had a vested property right, which was not di- 
vested by the criminal act of A, in the absence of a statute. The 
vested right resulting from the contract was said to be absolute 
and complete. Property rights were referred to as sacred. 

The majority opinion in the Oleff case illustrates the extremes 
to which Analytical Jurisprudence may be carried. This type of 
Jurisprudence is characterized by an amoral approach to the judi- 
cal process and by a very great reliance upon legalistic concepts 
for their own sake, apart from the reason or morals which origi- 
nally lead to their creation and acceptance by the legal order. It 
denies to a judge the right to make law. 

The minority opinion in the Oleff case held that “public policy 
was against assuring to a criminal the fruits of his crime”. It is 
interesting to note that the dissenting opinion which imported right 
ethical values into the adjudication, did so by means of narrow, 
logical distinctions between formalized analytical concepts. The 
dissenting opinion reasoned that the property did not legally be- 
long to A, the murderer, because A had no vested right, but only 
a chose in action in consequence of his contract with B, which did 
not create a vested joint tenancy, but only a non-vested right of 
joint survivorship, since personalty, and not realty, was involved. 
The court would not be disturbing vested property rights, there- 
fore, if it withheld its aid to A, attempting to enforce his alleged 
right which rested on a chose in action. It was stated that a moral 
duty rested on the court to withhold its aid in the present situation. 

Reference was made in the dissenting opinion to cases which 
have utilized the equitable formula of constructive trust to pre- 
vent a murderer from acquiring property rights by the commission 
of his crime. According to this theory, the legal order imposes a 
trust upon the criminal who is made to hold the property for the 
benefit of the person who would otherwise be entitled to it. In the 
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words of Justice Cardozo, the constructive trust thus becomes the 
“formula through which the conscience of equity finds expres- 
sion”. But the pull of common law reasoning was so strong that 
the author of the dissenting opinion preferred to reach the end dic- 
tated by moral doctrine, not by means of this equitable formula, 
but by legal logic. 

The majority opinion in the Oleff case allegedly eschewed 
ethical values. Actually, the result of Analytical Jurisprudence in 
England and in the United States has been the employment of the 
legal order for the purpose of maintaining the values of an econo- 
mic and social regime which places great emphasis on vested prop- 
erty rights. For a variety of reasons, the common lawyer, gener- 
ally speaking, is and has always been the protagonist of such rights. 
In the early years of the common law, the social good was perhaps 
best promoted by certainty and predictability in the matter of 
private property, and by legal insulation against excessive feudal 
burdens. But whereas these burdens grew less and less and the 
social implications of property became more manifest in the light 
of new applications of old ethical norms, nevertheless, property 
rights remained sacred for many common lawyers, who sought to 
maintain the legal status quo by adherence to the rule of stare 
decisis, and the economic status quo by refusing to re-examine the 
application of the moral principle originally justifying great pro- 
tection of vested rights of property, so as to see if this principle 
was justly operative in contemporary society. 

In the English case of Everet v. Williams it appears that a bill 
was filed in the equity side of the Exchequer by one highwayman 
against his partner in crime for an account of the loot. The bill 
was dismissed. It is patent that universally accepted moral consider- 
ations prevented a judical recognition of fictitious rights claimed 
by the petitioner and asserted under the guise of an equitable cause 
of action. 

Thus far ethical values of the law in action have been discussed 
in the sphere of national or domestic society. In the seventh case, 
Northwestern Bands of Shoshone Indians v. United States,’ the 
rights of substance of two nations were weighed under internation- 
al law. The Shoshone Indians nation claimed $15,000,000 as dam- 
ages for the appropriation of about fifteen million acres of land, 
held under a title said to have been recognized by the United 
States in a treaty, made between the two nations in 1863. The 
treaty provided for “friendly and amicable relations” between the 
two nations. The content of another treaty was incorporated by 
cross reference to the effect that routes of travel through the 
Shoshone country should remain forever free and safe for the 
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United States and its citizens. Other uses of the Shoshone country 
were allowed the United States, which in turn gave a monetary 
consideration. Mention was made of the geographical boundaries 
of the Shoshone Country. The question was whether or not this 
treaty should be interpreted as a recognition of Indian title by 
implication. By a five to four decision, the Supreme Court of the 
United States held that the treaty in question was not such a rec- 
ognition. 

The majority opinion placed the burden of proof upon the 
petitioners to show that the contracting parties meant to recognize 
Indian title to the Shoshone Country. The treaty was strictly and 
narrowly construed to mean that the contract was only an ex- 
change of a promise to pay money for a promise from the Indians 
to permit travel, mining, communication and transportation in the 
area described by the treaty. The majority opinion was character- 
ized by the traditionally analytical approach of excluding moral 
values which demand resort to such environmental factors as the 
respective economic and physical freedoms of the contracting par- 
ties, the respective intelligence and knowledge of these parties as 
to the consequences of a particular legal document, and the duty 
of just-dealing when a victorious nation undertakes to delimit the 
use of the vanquished nation’s land by treaty. It was admitted in 
the treaty that the Shoshones had “been reduced by the war to a 
state of utter destitution”. 

It now remains for me briefly to review the materials selected 
for today’s symposium from the point of view of Scholastic Juris- 
prudence. Significant concepts for this type of Jurisprudence in 
the cases under discussion are the nature and end of man, law, so- 
ciety, state, constitution, the judical and legislative processes, and 
property. Scholastic philosophy postulates that man is a creature, 
endowed with the distinguishing characteristics of will and reason, 
with moral freedom of choice between good and evil, under a duty 
to conform to the dictates of his conscience, informed by reason 
and experience, perceiving to some extent an externally existent 
body of ideals, embodied in a higher law. 

Man, by nature and by the higher law, ordained by the first 
Cause of the Universe as a measure of conduct because of the es- 
sence of man, ought to form society national and international. This 
society is at first under the direct discipline of the higher law, which 
precedes positive law, as a means of social control, and which later 
ought to receive recognition by the juridical institutions of civil 
authority, adding physical sanction to an already existing ethical 
coercion. Scholastic Jurisprudence does not postulate the necessity 
of any specific type of juridical institution, as long as it achieves 
higher law justice among men in society. It does not prescribe any 
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precise form of state structure, or administration, or constitution, 
or system of law for the protection of rights. In the establishment 
and operation of societal organizations, it does not forbid the inter- 
play of materialistic and utilitarian considerations, as long as they 
remain within the inhibition of the higher or natural law, which 
restrains men from evil, but otherwise encourages them to feel 
free to experiment with their economic, social, political and juridical 
systems. 

The chief excellence of Scholastic Jurisprudence, when com- 
pared with other varieties of juristic thinking, is the greater compre- 
hensiveness of its approach in appraising the justice and efficiency 
of a particular legal order and the decisions made by its agencies in 
specific situations of fact. It does not mistake the part for the 
whole. It stresses the elements of reason and experience, the trans- 
cendental and the actual, the analytical and the essential, the per- 
manent, idealistic and the transitory, utilitarian. Its ingredients have 
been selected from universal wisdom, unlimited by historical period, 
geographic location, or specific civilization, and united by the over- 
all conception that man differs in kind and dignity from all the 
rest of creation. 

But how are these generalities related to the cases which we 
are considering today? First of all, it may be noted that the judges 
which decided these cases were divided as to the relative values 
to be assigned to such interests as freedom of religious belief, prop- 
erty, state-survival, and the acquisition of the use of land by treaty. 
Each judge passed judgment on each of these interests by weighing 
it in a scale of his own choice to ascertain its value, for the purpose 
of deciding whether or not he could clothe the interest with a legal 
right so as to be protected by the legal order. Each judge accord- 
ingly used his own mechanism to measure the relative preciousness 
of the interests involved, in relation to some fixed standard, whether 
or not he was conscious of this fact. But in none of the cases was 
there an effort to justify the standard, or the measuring device. 
This means that the judical process, as it functions even in courts 
of last resort, requires fixed starting points of ethical values, but is 
not concerned, generally speaking, with the questions of their 
source, degree of permanence, or reason for their acceptance by the 
judge. 

As a scholastic jurist, I favor the majority opinions in the Par- 
rish and Barnette cases, and the dissenting opinions in the Shoshone 
and Oleff cases. I view each factual situation as a minor premise 
in a syllogism. My major premise is inductively reached by reason 
and experience. Reason includes not only my own conscience, but 
the objective conscience of others, competent in the rational and 
social sciences. It would be a moral reason, not the reason of the 
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material scientist or mathematician, since I would be dealing with 
moral phenomena, i.e. right and wrong human conduct. Ex- 
perience would include a consideration of all relevant historical 
and social data thus far available. Psychologically, I would be both 
an introvert and an extrovert. My ultimate aim would be justice. 
In my effort to reach it, I would not be diverted by such formal 
devices or techniques, as the mechanical postulation of a presump- 
tion for or against the constitutionality of the statute in question. 
If the legislative process had produced a statute which conformed 
in a reasonable degree with the ideals of the higher law, according 
every human being certain inalienable rights, I should declare it 
constitutional. But otherwise I should declare it unconstitutional, 
without regard to whether it was a limitation upon property rights 
or civil liberties, since all rights are human rights, even property 
rights. 

I believe that man is entitled in consequence of the higher law, 
independent of social contracts, or states, or constitutions, or human 
wills, to the use and enjoyment of property, sufficient to maintain 
himself and his family in a manner reasonably appropriate to his 
person and environmental needs. I would regard the social justice 
of property relationships, as well as the “mine” and “thine” con- 
ception as it affects individuals only. 

I subject the rule of stare decisis to the test of reason, justice, 
and experience. As a scholastic jurist, I would not have relied as 
heavily upon legal precedent as was done in the Oleff and Adkins 
cases, for this rule may be used to preserve the value of an interest, 
which deserves a contemporary devaluation for the sake of justice, 
i.e. the doing of right, and the avoidance of wrong. I would not 
attach to a statute or a constitution supreme value, which would 
be reserved for the higher law. The will of the people, as partici- 
pants in the democratic process, is a proper source of law, but the 
resulting imperative law obtains its ultimate vitality from the 
validity of the pre-existent moral qualities which the legislator has 
discovered by recourse to the objective natural law, so that in one 
sense, ultimately the basis of all positive law is discovered; other- 
wise there could be no inalienable rights, since these presuppose 
an immutable restraint upon human will, imposed by external, uni- 
versal will. 

As a scholastic jurist, I approve the minority opinion in the 
Shoshone case, because the majority opinion’s conception of inter- 
national law and the rights and duties of nations did not coincide 
with the notions of the founders of the science of International Law, 
such as Vitoria, a scholastic, mentioned with approval by Dr. Cohen. 
Precise land boundaries were mentioned in the Shoshone Treaty. 
It was obvious that the Indians were using the land in question for 
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the sustenance of life. They had a moral right to the land in virtue 
of the higher law. In a primitive society, morals are the sole me- 
dium of social control. But international society was and remains 
primitive, for fixed methods of ascertaining legal rights have not 
yet been created by positive law. Hence under international law, 
as understood by a scholastic jurist, the Shoshone Indians had title 
to their land apart from any treaty. This title existed even though 
there was no recognition of it by the United States in the Shoshone 
Treaty. 

I regret that time will not permit a psychoanalysis of the judges 
who handed down our cases. The scholastic jurist gives adequate 
attention to the factor of the mental processes of judges, and of 
their emotions. Much benefit may be derived from an understand- 
ing of the hidden factors of inheritance and environment in the 
judicial process. But these are subordinate in importance to the 
judicial factor of the moral freedom of will of the judge in reaching 
a decision, determined by the choice of ethical values and their 
relation to the law in action. 





Value Analysis of Legal Decisions 
Rosert S. HartMan* 


The question under discussion is: what are ethical values, how 
are they derived, and how do these values affect the decision of 
cases, the formulation of statutes, and the framing of constitutions? 
If we want to answer this question thoroughly we are attempting 
to do so a little too early, I would say, about a generation too early. 
If we are more ambitious, and want to answer it completely, I 
would say we are attempting to do so a couple or three centuries 
too early. The science of values is in a stage today that the sci- 
ence of, say, physics, was around 1650. Just imagine a group of 
natural philosophers meeting in the year 1650, as they did, for 
example in the Royal Society of London, and discussing, as they 
did, the question: what are the laws of nature, how are they 
derived, and what are their consequences for human action? There 
will come a time when we can answer the question of values as 
definitely as the natural scientists have answered the question of 
nature. All over the world philosophers are working on the science 
of value as devotedly as the natural philosophers, of Galileo’s and 
Newton’s age, were working on the science of nature. As it turned 
out, the natural philosophers solved their problems because they 
developed a super-science from which they were able to select ap- 
propriate frames of reference to fit their observations. This super- 
science was mathematics, and they created it as they went along; 
thus Newton, for example, invented the calculus. Similarly there 
will come a time when no person can be a social or humanistic 
scientist without knowing the super-science of the humanities, 
which is to the social and humanistic sciences what mathematics is 
to the natural sciences. This super-science will be the science of 
axiology or the Theory of Values. 

The science of law is one of the humanistic or social sciences. 
It concerns a body of rules pertaining to human behavior in a par- 
ticular formalized aspect. The law is the most formalized body of 
social rules, and the very fact of its formalization is an intrinsic 
characteristic of the law — in the same way that, say, the corsets 
were intrinsic characteristics of the Victorian ladies. The corsets are 
gone, but something else has taken their place. A certain formali- 
zation seems to be an intrinsic characteristic of the female in so- 
ciety. So with the law, although I do not want to go as far as 
calling it the corsets of society. But it is of course, and for similar 
reasons, let us say the discouragement or redress of impulsive 
action, the formalization of the given social data. 
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Where for one reason or another, the law is insufficient to ac- 
count for and regulate the social facts, there recourse must be taken 
to the moral law. I assume that the moral law is embodied in the 
science of axiology, and shall develop for you two principles of 
axiology by which we shall judge our cases — which were selected, 
of course, for their refusal to conform to established legal rules. 

Axiology is the science of value judgments. Value judgments 
are judgments containing the word “good”. Since we have to de- 
cide whether the arguments and decisions in our cases are good 
or bad, a science of value judgments is precisely what we need. 
There are two main types of good, or value, functional or extrinsic 
value and substantive or intrinsic value. The difference between 
extrinsic and intrinsic value can be seen in the difference between 
the statements “Jones is a good lawyer” and “Jones is good”, the 
latter meaning, “Jones is a good person”. “A good person” is of 
different axiological type than “a good lawyer”. A man can be a 
good lawyer and a bad person or a good person and a bad lawyer; 
he can be extrinsically good and intrinsically bad or extrinsically 
bad and intrinsically good, and also, of course, extrinsically good 
and intrinsically good or extrinsically bad and intrinsically bad. 
Extrinsic value refers to the function and intrinsic value to the 
character of a person. Obviously, the intrinsic value takes pre- 
cedence over the extrinsic value for it contains the sum total of all 
extrinsic values. The person contains all the functions. The norm 
for the extrinsic value is a science —a person to be a good lawyer 
must know the law, to be a good chemist he must know chemistry, 
to be a good baker he must know baking — and the norm for in- 
trinsic value is the person’s own conscience. Thus conscience axi- 
ologically supersedes science, even the science of the lawyer, 
formalized or statute law. 

The definition of extrinsic value is as follows: “x is a good 
C if x is a member of the class C and has all the attributes of C.” In 
other words, Jones is a good lawyer if (a) he has passed the Bar 
examination and (b) he knows the law. If he is a lawyer but does 
not know the law he is not a good lawyer. If he knows the law 
but has not taken the Bar examination he is not a good lawyer. The 
definition of intrinsic value follows from that of extrinsic value by 
substituting the class C by the individual himself. In other words, 
a person is intrinsically good if he is what he is. Intrinsic value is 
the human personality itself. Both extrinsic and intrinsic value pre- 
suppose correct subsumption of a species under a class. Such sub- 
sumption is itself an extrinsic value, namely the exercise of a 
function of judgment. In jurisprudence it is accomplished when a 
case is (a) seen in its proper context or frame of reference and (b) 
classified under its appropriate legal statute or rule. When extrinsic 
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value — either of subsumption or of any other functional activity 
— conflicts in a given case with the intrinsic value of personality, 
the case must be decided in favor of the intrinsic value. Since 
extrinsic good is the correspondence of class and attributes, extrin- 
sic bad is the non-correspondence of class and attributes, or the 
transposition of frames of reference to unfitting cases. For example, 
calling a man a lawyer who doesn’t know the law. These two prin- 
ciples, goodness as correct subsumption, which implies badness as 
transposition of frames of reference, and the supremacy of the hu- 
man personality, are sufficient for the axiological determination 
of our cases. 

The first two cases, Oleff v. Hodapp! and Everett v. Williams? 
(1725), concern the application of moral considerations to law. Ac- 
cording to our axiological principles, they were both correctly de- 
cided, the courts in both cases having avoided possible transposi- 
tions of frames of reference. 

I start with the Everett case, because of its wide implications. 
This case involved the petition of an accounting by a highway rob- 
ber against his alleged partner. The brief of the highway robber 
constructing a robbery agreement as a partnership shows the worst 
possible transposition of frames of reference, namely that of the 
legal and the illegal. The indignation of the court is therefore well 
understandable. Crime cannot be construed as a legal partnership. 
The axiological rule is that in a lawless situation you cannot have 
law, in an illegal situation you cannot have legality. Hence the 
highwayman cannot come with in the class of those entitled to an 
accounting. 

The understanding of the principle involved, that a lawless sit- 
uation excludes law, has a great number of implications, not only 
for the many acts of legalizing illegitimate marriages or children, 
from Anne Boleyn to Ingrid Bergman, and for questions of contract 
among bandits, smugglers, and outlaws of all kinds, but also for the 
larger scene of politics, concerning the question whether might 
makes right, whether statutes are valid in dictatorships, whether 
there can be any “law” of war and what are the bases for the valid- 
ity of international law. Obviously a law of war is an impossibility 
for in a criminal situation, particularly one of wholesale murder, 
law is impossible. The so-called law of war is therefore an entirely 
different thing from what is usually called law. The case also raises 
questions as to the necessary equality of parties in contract — here 
we are reminded of the minimum wage cases. The subject has been 
treated by Charlie Chaplin in a movie, Monsieur Verdoux, where 
murder is constructed as business. A loving father pursues murder 





1129 Ohio St. 432, 195 N.E. 838 (1935). 
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of widows to provide for his family under the motto: “War is the 
extension of politics, murder is the extension of business.” 


The Oleff case concerns the benefit of a murderer from his 
crime. Here a nephew had a joint banking account with his uncle. 
The uncle was killed and the nephew convicted, in Greece, as moral 
author of the crime. The court awarded him the account. It may 
seem as if here we had to choose between extrinsic and intrinsic 
values, but I cannot see what intrinsic value should be at stake. It 
is exclusively a matter of extrinsic values, namely of the possible 
application of different frames of reference to the case. The axi- 
ological rule of correct subsumption seems to demand that the 
legally acquired right to the deposit be continued. I agree with the 
majority when they say “we are a court of law, not a theological 
institution.” They could also have added, we are dealing with a 
civil law case and not a criminal law case. The nephew will find 
his theological punishment before God and his criminal punish- 
ment before the penal courts. The civil judge is not here to as- 
sume these non-civil responsibilities. In my opinion, the evil of 
transposition of frames of reference is greater than the evil of a 
murderer’s civil benefit from his crime. For this benefit is largely 
fictitious. If he is a murderer and remains free it makes not much 
difference whether he has or has not money since money is an in- 
significant value compared to the colossal disvalue of his criminal 
life — what does it benefit a man to gain even the whole world 
when he loses his soul. If he does not remain free then his money 
does him no good anyway. Quite legally speaking, I do not see what 
new benefit in the Oleff case arises to the nephew. He was joint 
owner of the account, and could at any time take out the full 
amount, and that is all he can do now. The only intrinsic value 
harmed is the nephew’s own conscience or soul. That he deprived 
his uncle of his life is not a civil law matter, but a penal and the- 
ological one. That he deprived his uncle of survivorship is not an 
intrinsic but an extrinsic evil, for I regard “survivorship with re- 
spect to the account” not the same as “life.” The question then is 
only whether the extrinsic evil of his keeping his money outweighs 
the extrinsic evil of disregarding the statute, and I do not think so. 
I have to weigh the value of correct subsumption under statute 
against the harm done by such subsumption. I do not see what 
harm is done anybody by the nephew’s getting the money, the more 
so since the status of the widows of the uncle is doubtful. It is a 
principle of both law and axiology that excessive benefit is not as 
great an evil as actual harm. To prevent the latter, it seems to 
me, is the core of equity. It must also be remembered that the un- 
satisfactory result is partly due to the poor judgment of the uncle, 
and the law is not necessarily here to redress all the wrongs arising 
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from bad judgment of individuals. To say that the subsumption 
would lead to a result that contradicts the moral expectancies of 
the community is not an axiologically valid statement, for it all de- 
pends on the axiological validity of the communal morals. Our 
moral sense is still rather primitive and in the absence of a science 
of values quite unreliable. We are prone to neglect the important 
for the obvious. That a murderer gets money is an obvious evil, 
but that he loses his personality is more important, and that he 
loses his freedom or life, according to criminal law, is most impor- 
tant, though not necessarily moral. The morality of retaliation is 
a most doubtful one. If the moral sense of the community wants to 
assert itself, it may do so in legislation, as it did later in Ohio. In- 
teresting in this connection is the New York case of Riggs v. 
Palmer,’ where a husband killed his wife to get her money. The 
court decided that the statute of descent was inapplicable for such 
application could not have been the purpose of the legislature. I 
maintain that the legislature neither thought nor had to think of 
such a case when making the civil law. The civil law is one thing, 
the penal law is another thing. In the presence of sufficient criminal 
law and theological sanction — we hope — the judges arrogated to 
themselves more right than they should have. They did not redress 
an obvious evil or harm to anybody, but acted as moral agents in a 
primitive sense of retaliatory morality, overestimating the value of 
money in the concept of “benefit.” When I shoot my wife to get her 
money it makes no difference to me afterwards whether I get that 
money or not, for I shall die either in the electric chair or by my 
own hand, as was the case in the Riggs case, or live a life so miser- 
able whether I know it or not, that the money is irrelevant. We 
overrate the value of money as against the value of life, as comes 
out more clearly in the minimum wage cases. The Riggs case was 
one of incorrect subsumption in that the statute was re-interpreted 
without axiological justification. I would agree with the construc- 
tive trust idea of the North Carolina case of Bryant v. Bryant‘ 
where the statute of descent was correctly applied but remedied by 
the equity device of a constructive trust — provided that (a) it is 
an acknowledged principle of equity not only to avoid and redress 
harm but also to prevent benefit from criminal action — which it 
seems to be; (b) if this does not mean to retaliate criminal wrong 
by civil wrong; and (c) if it can be shown that the nephew does 
actually benefit from the death of the uncle even legally or materi- 
ally in spite of his having full joint ownership before the uncle’s 
death. 


We now turn to the minimum wage and flag salute cases where 


3115 N.Y. 506, 22 NE. 188 (1889). 
4193 N.C. 372, 137 S.E. 188 (1927). 
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the axiological test is found in the Constitution. Both sets of cases 
concern the constitutionality of certain rules or statutes. There- 
fore we must first discuss the axiological function of the Consti- 
tution. 


So far we have answered three questions of the composite 
question with which we started our discussion, namely, (1) what 
are ethical values, (2) how are they derived, and (3) how do these 
values affect the decisions of cases. One, ethical values are the 
norms of axiology, based on the definition of good, the correctness 
of subsumption, and the supremacy of intrinsic personality value 
over extrinsic functional value. Axiology, particularly when writ- 
ten in logical symbols, is as exact a science as is mathematics and 
is to the humanities, including the law, what mathematics is to the 
natural sciences. In another generation a lawyer will have to learn 
this science as a physicist has to learn mathematics. Two, these 
norms are derived by logic from formal and universal axioms, just 
as are those of mathematics, and have their obligation in their 
validity. Anybody is free to say that 2 x 2—5, but he would get in- 
to an awful mess. It is equally disastrous, though equally easy, to 
neglect the norms of axiology and morality. These norms are not 
derived by theology or metaphysics. Axiology is as little meta- 
physics or theology as is mathematics. There was a time when 
mathematics was theology, from Pythagoras to the early Renais- 
sance, as in Pico della Mirandola, and when mathematics was 
methaphysics, as the imaginary number \/-1 was even for Leibniz 
in the 17th century. For many, today, theory of value is still either 
theology or metaphysics or both. But in the degree that axiology 
becomes a science it sloughs off both theology and metaphysics. 
The amount of theology and metaphysics in any science is a sign 
of the incompleteness of the science. Newton’s Mathematical Prin- 
ciples of Philocophy still contained a great deal of theology, La- 
place’s, Celestial Mechanics, a hundred years later was pure as- 
tronomy. Napoleon was rightly astonished that in Laplace’s mathe- 
matical system of the heavens God did not appear and Laplace was 
right in his answer that he did not need the hypothesis of God in 
astronomy, for astronomy was one thing and theology another. So 
axiology is one thing and theology another. I would regard it as a 
confusion of frames of reference if I would inject metaphysics or 
theology into the discussion of ethical values. I like metaphysics 
and theology as much as I like value theory. But our subject is 
ethical values and the law in action and not metaphysics or religion 
and the law in action — even though these too would be highly in- 
teresting subjects. I firmly believe that the supremacy of human 
personality is also grounded in the religious fact that we are chil- 
dren of God and created in His image. But the religious framework 
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is one thing and axiological science is another thing. Thus I re- 
peat, the ethical values are derived from axiology by logic, and 
we do not need any other hypothesis. Three, how do these values 
affect the decision of cases? By the weighing of the relative value 
of extrinsic functional and intrinsic personal goods and, in par- 
ticular, of the values of correct subsumption against the evil, either 
extrinsic or intrinsic, done by such subsumption. Intrinsic value 
always supersedes extrinsic value. 

We shall now answer the fourth and fifth parts of our initial 
question. Namely, how do ethical values relate to the formulation 
of statutes and the framing of constitutions? The answer is that 
both statutes and constitutions must conform to the norms of axi- 
ology, in particular in their guarantee of the intrinsic value of per- 
sonality and their guarantee of equality before the law, i.e. of 
equal and equitable subsumptions. When a constitution contains 
these rights it is a good constitution and is, insofar, an axiological 
document. Statutes may then be axiologically measured by their 
conformity with the Constitution, and we do not have to refer them 
directly to axiological norms, as we would have to do in countries 
without any, or with a bad constitution. Measured thus, our con- 
stitution is a good constitution and our statutes are good insofar as 
they are constitutional. For, according to our definition, anything 
is good which (a) is a member of its class and (b) has the attributes 
of the class. Hence a constitution is good if (a) it is a constitution, 
i.e. has behind it the obligatory power of the legalized popular will 
and (b) has the attributes’ of a constitution, i.e. among other things 
follows the norms of axiology. A statute then is good if (a) it isa 
law, i.e. is passed by constitutional procedure and (b) has the at- 
tributes of a law, i.e., among other things, is in conformity with the 
substance of the constitution, i.e. its axiological normativity. 

It is thus axiologically valid to ask whether the minimum wage 
and the flag salute statutes are constitutional. In both sets of cases 
we have in the first decision a confusion between intrinsic and 
extrinsic values. The intrinsic value in both cases is that of per- 
sonality, in the minimum wage case in its aspects of health and 
morality, in the flag salute case in its aspect of conscience. The 
extrinsic value in the minimum wage case is money, in the flag sa- 
lute case it is national or collective unity. In both cases the trans- 
position of values was corrected by the subsequent decision. In 
both cases the value of the individual person won out over the value 
of a function. To put the issue in the minimum wage case as one 
between individualism and collectivism and say that the collectiv- 
istic view won out, is in my opinion wrong. The individualistic view 
won out and the issue was between personal value and functional 
value or between a moral and an immoral view of the individual. 
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It is also wrong to say that the so-called social conscience won out. 
There is no social conscience as the conscience of a community-as- 
such, but only the aggregate of individual consciences. Thus, even 
from this point of view, it is the individual that won out, namely 
those individuals: who saw the intrinsic value of the case. Both 
minimum wage laws in question were concerned with the personal 
welfare, morality, and health of women and minors, that is to say 
with their persons as intrinsic values and not with them in their 
function as sellers of labor. The Adkins‘ opinion which held mini- 
mum wage legislation unconstitutional is bad according to both of 
our axiological principles: it disregards the supremacy of personal 
values over functional values and it contains a number of incorrect 
subsumptions. It regards the minimum wage law in question as a 
price fixing law and thus disregards the intrinsic values concerned, 
committing the moral fallacy already observed by Immanuel Kant 
of treating persons as things. For the essence of things is their 
functions, whereas the essence of persons is not their functions but 
their unique personalities. The transposition of extrinsic and in- 
trinsic values appears clearly when it is stated that “in principle 
there can be no difference between the case of selling one’s labor 
and the case of selling goods.” There is of course all the difference 
in the world, namely, the difference between people and things. 
The Adkins opinion does not mention the purpose of the laws at all, 
and thus ignores the intrinsic values at stake. Instead it elaborates 
the extrinsic value purportedly violated by the law, namely free- 
dom of contract. Thus it is led to a series of bad subsumptions, 
which proves that bad axiology, in a state with a good constitution, 
leads to bad law by forcing to bad subsumption. The forced sub- 
sumption is the construction of freedom of contract under the con- 
cept liberty, which the Constitution guarantees as an intrinsic per- 
sonality value. Even if the Constitution would guarantee the right 
of contract it would yet, as an extrinsic value, have to cede before 
the intrinsic value which is the purpose of the laws in question. 
As Justice Holmes well states in his dissent, and as Kelly-Harbison 
and cthers point out in their works on the American Constitution, 
the connection of the due process clause with substantive property 
rights was a misconstruction of the meaning of the 14th Amend- 
ment which was passed to protect negroes. In terms of our prin- 
ciples, the class of “property” and of “due process of law” was ex- 
panded without axiological justification. Thus not only the Con- 
stitution was misinterpreted but also the concept of liberty of con- 
tract itself, for liberty of contract does not mean liberty to make 
disadvantageous contracts, just as liberty does not mean liberty to 
death but to life, and life does not mean life in a prison but in lib- 


5 Adkins v. Children’s Hospital, 261 U.S. 525 (1923). 
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erty. We thus have again the coordination of a class to unfitting at- 
tributes, or a transposition of frames of reference, which we called 
“bad.” Another such transposition is calling contracts between 
necessitous women and their employers free contracts, and hence 
subsuming them under the rule of liberty of contract, which itself 
rested on false subsumption. In other words, we have here a false 
subsumption in the second power. There cannot be liberty of con- 
tract where the parties are not equal. “Necessitous men,” as Lord 
Northington already said in Vernon v. Bethell, “are not truly free 
men but, to answer a present exigency, will submit to any terms 
that the crafty may impose on them.”® The whole argument reminds 
one of Anatole France’s dictum that we are all free to sleep under 
the bridges of Paris. Other bad subsumptions in the case are the 
alleged difference between a regulation of hours and a regulation 
of wages and the use of the Nineteenth Amendment to show that 
there is no difference between men and women. 

The Parrish’ case which reversed the Adkins decision puts 
the right value in its place and sees the case as one concerning 
intrinsic value. “What can be closer to the public interest than 
the health of women and their protection?” Since here the court 
was axiologically correct it also was legally correct and avoided 
and corrected all the false subsumptions of the Adkins case. 

Our axiological analysis of both cases has implications for 
other decisions where the human value aspects and the difference 
between persons and functions are of importance, such as the 
interpretation of corporations as persons in the sense of the 
Fourteenth Amendment, and the Taft-Hartley Act, which is now 
before the Court, where trade unions, or associations of individual 
persons for the betterment of their personal status are treated like 
corporations organized for the production and sale of things. 

In the first flag salute case* we have a transposition between 
the intrinsic value of conscience and the extrinsic value of national 
unity or the collectivity of the State, and hence according to our 
axiological principles, this case was badly decided. The second 
case® reversed the first and hence was well decided. It rectified 
the confusion of values. From our axiological principle, as ex- 
pressed by the Constitution, of the supremacy of human conscience 
over statute law, it is of course obvious that the statutes in these 
cases are unconstitutional. 

A community may be regarded as either an intrinsic or an 
extrinsic value; in both cases, however, the intrinsic value of the 





628 Eng. Rep. 838, 839 (1762). 

7 West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937). 

8 Minersville School District v. Gobitis, 310 U.S. 586 (1940). 

9 West Virginia State Board of Education v. Barnette, 319 U.S. 624 (1943). 
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individual is supreme. The strength of a community lies in the 
degree in which its members freely and strongly adhere to its 
principles. In this sense the community is an aggregate of intrinsic 
values, each unique in its kind and all achieving solidarity only 
by the play of their full potentialities and rational capacities. Any 
violation of individual freedom — except in cases of emergency 
or by due process of law—is a weakening of the community. 
Hence freedom of speech, worship, and conscience are not so much 
individual rights but the very foundations of a healthy community, 
as Spinoza saw long ago. There is no difference between the health 
of the community and the welfare of the citizens. Hence also the 
“general welfare” clause of the Constitution is primarily a matter 
of individuals rather than of a collectivity. As an aggregate of 
intrinsic values the community may be said to be an intrinsic 
value itself. On the other hand, the community can be regarded 
as an extrinsic value, since an individual is a member of a com- 
munity only as a function, such as “voter,” “citizen,” etc., but not 
with the totality of his entire personality. In this case the intrinsic 
value of the individual takes precedence over the extrinsic value 
of the community. No matter, therefore, how we look at the com- 
munity, the intrinsic personality value takes precedence over 
community values. Justices Jackson and Murphy follow this for- 
mula, Justice Frankfurter does not. Justice Jackson rightly says, 
in the opinion of the second case which reverses the first, that in 
order to get strong community from free individualities we must 
accept some queer individuals. As long as they do not cause us 
clear and present danger we must let them alone. In the flag salute 
case there was no emergency. First of all there was no war — it 
was 18 months before Pearl Harbor, — secondly the action of a 
handful of children is no clear and present danger to the commun- 
ity under any conceivable circumstances. On the contrary, says 
the opinion, the denial of freedom of conscience is the beginning 
of a clear and present danger, namely, that of totalitarianism. 
“Those who begin coercive elimination of dissent soon find them- 
selves exterminating dissenters.” For this reason Justice Murphy 
holds that “as a judge I have no loftier duty or responsibility than 
to uphold that spiritual freedom to its farthest reaches.” In other 
words, both judges follow the axiological norm of the supremacy 
of individual conscience over statute law and state another axio- 
logical principle that free consciences make free societies. Both 
arguments are therefore good. Justice Frankfurter’s opinion and 
dissent on the other hand are shot through with what I would 
call collectivistic reasoning, namely the illicit valuation of collec- 
tive over individual values. I cannot go into details but only want 
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to mention the two occasions where he mentions values.'!° In the 
first he says that “national unity”, “national cohesion”, etc., are 
values that are “inferior to none in the hierarchy of legal values.” 
In the light of our axiological principles this is wrong. They are 
inferior to the intrinsic value of personality. In the second he 
says that all agree on the necessity of a free society, but there is 
no science yet to show us how to achieve it, hence the flag salute 
may as well do. But we know enough about values to know that 
free men cannot be coerced into love of country —as little as 
children can be spanked into love of parents. We need the inter- 
play of free opinions to evolve love of country and also the inter- 
play of legislative trial and error to evolve laws. But while the 
Constitution has set limits to the freedom of lawmakers and put 
it under supervision of the judiciary, it has put no limits to the 
freedom of opinion makers in free speech or of worship to one’s 
Maker in individual conscience. It is for this very reason that 
we accepted the Constitution as an axiological instrument. It was 
wisdom itself for the framers of the Constitution to guarantee the 
freedom of conscience over the freedom of lawmakers to make 
laws, for the laws are (a) compromises of consciences and (b) more 
dangerous to the community than individual thought expressions. 
Individual thought expressions can only rarely lead to disaster, 
but wrong laws can do so quickly. There is a limit to the legal 
experimentation with democracy. It can end in the ruins of a 
country, such as Germany. It is absurd, namely a transposition of 
frames of reference, for Justice Frankfurter to appeal to the free- 
dom of legislatures in a case where he denies the freedom of 
conscience. The view of Justice Frankfurter that “law is con- 
cerned with external behavior and not with the inner life of man. 
It rests in large measure upon compulsion,” should have brought 
him to the conclusion that for this very reason the inner life of 
man was exempted from the law by the Constitution. Instead he 
uses this statement to subject conscience under law. 

The Shoshone'! case shows again the transposition of legality 
and illegality which we found in the brief of the highway robber, 
and that of freedom of contract and inequality of the parties which 
we had in the minimum wage case, only on the higher level of 
nations. I shall not treat this case as a matter of international law 
for the term “international law” does not exist in axiology. I 
shall treat it within the categories we developed, namely, those of 





10For a fuller discussion of this case see the Second Report of the Com- 
mittee for Cooperative Research in Values, Department of Philosophy, Wayne 
University, Detroit, November, 1950. 

11 Northwestern Bands of Shoshone Indians v. United States, 324 U.S. 335 
(1945). 
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good and bad, might and right. The only difference between these 
categories as used in the previous cases is that the parties are 
nations rather than individuals. This has axiological consequences 
concerning the rights of the individual Indian, but I shall not 
discuss them for they do not immediately concern the present 
case. The majority decision in the Shoshone case is bad since it 
is based on the same kind of transposition of frames of reference 
as in the cases mentioned. The Shoshone “contract” on which the 
decision is based lacks the essential attributes of a contract, in 
particular equality of the parties. Hence, though it looks like a 
contract it lacks the attributes of a contract according to our def- 
inition. It is even less a contract than that between necessitous 
women workers and their employers. It is a contract only in the 
sense of that of the highway robbers on Black Heath with a gen- 
tleman who had several things to dispose of which, “after some 
small discourse with the said gentleman were dealt for at a very 
cheap rate.” In other words, they are based on pure might and 
therefore far from being contracts are not even law according to 
our axiological principle that an illegal situation has no room for 
legality. Even if, however, the contract would be regarded as law 
and as a valid contract, the decision would be false because of 
false subsumption. The text of the contract, in my opinion, clearly 
shows that it acknowledges the territorial rights of the Indians. 
Hence their claims should be honored, — either as a moral and 
social obligation of the United States, — or as a legal obligation. 


The problem of the Indians is of course much deeper than is 
indicated by the case. It is really the problem whether and how 
a primitive society can survive as an island within a modern so- 
ciety, and whether and how the tribal being that the Indian is to- 
day should be made into the responsible individual, subject only 
to his own conscience. From a moral point of view Indian society 
is as good as is modern society, only the frame of reference is dif- 
ferent. Hence again we have the problem of frames of reference. 
The axiological ptoblem is: how can two frames of reference coexist 
within one higher frame of reference. I cannot go into the details 
except by stating that the answer is mutual adaptation. Ae we have 
interplay of individual minds making democracy, so we have inter- 
play of societies, making international democracy. At present our 
international life does not evince the creative give and take of mu- 
tual recognition of values. 


So much, and very cursory indeed, to our cases. It is to be 
hoped that as the science of axiology will be developed and the 
theology and metaphysics of today’s ethics will be translated into 
the detailed norms of a science of human behavior, our morality 
will become as definite as our science and judges and legislators, 
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as well as the general public, will have definite guideposts for 
their decisions. Such a science is now in the making. In another 
generation it will be a definite body of possible frames of reference 
for all kinds of situations—a “mathematics” of the humanities, | 
& based on a logic not of quantity but of quality, and known to all 
scholars and practitioners of the law as their ultimate frame of 
reference. There are those, of course, who say that such a science 
is impossible. Far from taking issue with them we accept their 
statement and apply to it the words of Goethe: “The possible will 
be attempted only because we have postulated the impossible.” 
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The Role of Ethical Values In Legal 
Decisions 
IREDELL JENKINS* 


I 

The person who is invited to comment upon a symposium en- 
joys one obvious advantage over the active participants in the 
symposium: their work is before him, he has time to reflect upon 
it, and so he is afforded at least the opportunity to discover the 
inter-play and the complementariness of the various ideas at issue. 
I am aware of this advantage, and shall try to profit from it. 

Certainly there is no need to re-state the views that are held 
and the suggestions that are advanced by Dean Brown, Dr. Cohen, 
and Dr. Hartman. These gentlemen are thoroughly articulate; 
further, they are conscious of the presuppositions that are demand- 
ed by the positions they respectively defend, and also of the im- 
plications of these positions for legal practice. This degree of in- 
tellectual self-consciousness greatly facilitates the task of a com- 
mentator. Because of it, there is no need for me to search out the 
premises on which their arguments are based, the values that 
animate these arguments, nor even the crucial problems in which 
they culminate. All of these matters are made transparently clear 
in their original discussion. 

But this is not to say that no difficulties remain. These men 
do not hold all of their premises in common; their senses of value 
reveal significant differences of emphasis; and they neither ac- 
knowledge exactly the same problems to be crucial, nor the same 
methods to be the most effective. This is as it must be at the 
present stage of inquiry: these men do not see “through a glass, 
darkly”; rather, they see clearly through their several glasses to 
that which still remains dark. Pushing inquiry forward from their 
chosen positions, they clarify many regions of the law — and par- 
ticularly of the relation of law to extra-legal factors — that usually 
remain obscure, And the light from these various perspectives 
comes to a focus upon those human and social considerations that 
are at once the source and the destination of positive law. 

It seems only proper that I should concentrate my attention 
at this point where these papers merge into a single question. 
The original symposium has established with strength and preci- 
sion the dependence of legal action upon forces and purposes that 
are prior to law. It is here shown with great cogency that the 
machinery of the law is driven by energies that are themselves 
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generated from a general human source; and that codes of law 
are directed toward ends that are defined by general human as- 
pirations. That is, law is but one of various means by which man 
seeks to realize the values he envisages. But, as I have indicated, 
some critical uncertainties remain concerning the identification, 
and especially the order of precedence, of these extra-legal ener- 
gies and ends. I do not pretend to be able to eliminate these un- 
certainties. But I cannot conceive my task as other than to indi- 
cate them and to try to arrive at a systematic statement of the 
matrix of facts and values that gives rise to law. The content of 
this symposium, through its diversity and connectedness, challenges 
the commentator to develop an integrated theory of the actual 
forces and the ideal values that determine the making of law and 
the rendering of legal decisions. This is the task to which I shall 
address myself. 


II 


As a background to this enterprise, it will be advisable to 
summarize both the common area of agreement and the significant 
points of disagreement that emerge from these papers. Since 
fruitful differences of opinion depend upon a more fundamental 
body of shared belief, I shall start with the latter. 


The important basic legal doctrine that is accepted by all of 
these men can be stated in the form of three propositions. First: 
That, as a matter of fact, considerations of value pervade the actual 
administration of law. Second: That, as a matter of ideal, law 
should be an instrument for the realization of values. Third: That, 
consequently, it is necessary that these values that are operative 
in the judicial process should be made explicit, in order that they 
themselves may be criticized and corrected, and also in order that 
the efficacy of law in implementing them may be weighed. I shall 
discuss these propositions in turn, with emphasis on the first. 

The fact that the administration of law is influenced by value- 
biases can be established by a line of argument that is simple and 
direct. Certain standards of value are an inevitable part of the 
psychological equipment of any mature human being. The genesis 
of such standards is complex: they come partly from social con- 
ditioning, partly from deliberate reflection, partly from tempera- 
ment, partly from commitment to situations that favor the ad- 
vancement of private interests. These standards then function as 
motives and purposes in human decisions: they are influential in 
determining what an individual will approve, both for himself and 
for others. Judges are human beings. Hence, they have standards 
and preferences of value. And these enter into the decisions that 
they render. 
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These values appear in a variety of guises, and they can be 
classified readily if somewhat roughly. One can at least discern 
these major “types” of value: religious, ethical, social, political, 
economic, and aesthetic. Upon matters within these domains, any 
judge will inevitably have norms of value; within each of these 
contexts, he will hold certain ends to be desirable, certain policies 
to be right, certain modes of behavior to be proper. 

Of course, the operation of such values within the legal process 
is not usually open or obvious. The men who administer this pro- 
cess tend to regard it as ultimate and self-sufficient, and so to sub- 
ordinate all other considerations to its dictates. This is particularly 
the case with judges when rendering the decisions that translate 
general legal enactments into particular commands to be enforced. 
The legislator obviously has to have some extra-legal reasons for 
writing the laws he does; unless — in a possible extreme case that 
sometimes seems to be his goal — he intends to deduce all his laws 
from some superior code, such as a constitution. And the executor 
of these laws deals so directly with individual persons and situa- 
tions that the general human element continually impinges upon 
him. 

The judge is more remote, both from the source of law and 
from its destination. It is the apparent isolation of the judge from 
these obviously extra-legal factors that encourages the idea that 
judicial decisions are merely systematic elucidations of the law 
and hence immune to all extraneous considerations, whether of 
abstract value or of concrete individuality. That is, the idea grows 
that the judge in his decisions does nothing but accept the law and 
apply it to the facts. Here, both the law and the facts are regarded 
as though they were completely determined and clearly defined 
when they are presented to the judge: he has only to bring the 
moment case under the applicable statute. 

That this is not what actually transpires in the courts is evident 
to the most casual examination. And it does not transpire because 
the element of value influences the judge’s findings both of law 
and of fact; and it must be so. The judge can rarely “accept” the 
law; he has to interpret it: to decide what it means, what it in- 
tends, and what is the range of its applicability. In this necessary 
act of interpretation, the judge supposedly puts himself in the 
place of the original legislator and so discovers the original inten- 
tion and reach of the law. But no man can put himself in another’s 
place; to a far greater extent, he brings the other to his own place. 
So legal decisions reflect the values that the judge holds. Further, 
the judge can never “apply” the law to the facts until he has 
classified these facts. “Facts” per se are unique: as such, the law 
cannot possibly reach them, because law is always and necessarily 
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4 general. The law refers to groups or classes, never to individuals. 
So the actual facts with which the judge is confronted have to be 
recognized and brought under a type —that is, classified. Is a 
R particular piece of printed-matter second-class mail? Is a man an 
4 employer within the meaning of the statute? Is a company a public 
4 utility? Decisions depend upon the answers given by judges to 
ss these questions. And these answers in turn depend largely upon 
the judges’ value standards, which obtrude into the judicial de- | 
termination of what “kind” of facts the present “facts” are. 
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‘ The general manner in which values force their way into 
3 the judicial process is essentially simple and direct. Many decisions 
are determined by the application of such concepts as “due”, “just”, 
“fair”, “reasonable”, used in both a substantive and procedural 
sense. Again, many decisions are controlled by such terms as 
“public policy”, “general welfare”, “social interests”, “individual 
rights”, “equitable outcome”. Each of these terms is thoroughly 
teleological — it defines ideal situations which the law should 
strive to realize. Further, each of these terms is vague to the ' 
verge of ambiguity: it describes this desirable situation only in gen- 
eral, and it is left to the judge to specify it. Finally, the situations 
that are stipulated by these terms are often in opposition: if a de- : 
cision is to promote public policy, it may have to qualify private i 
rights; and the maintainance of due process may violate the de- H 
mands of equity. fi 
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Consequently, the very nature of these concepts — which are 
basic and pervasive in the law — makes it impossible to “apply” 
them in any routine manner. Laws and facts cannot be brought 
together, and a decision precipitated, until the former have been 
interpreted and the latter have been classified. Both of these acts 
depend largely upon the relative importance that the judge assigns 
to the different interests and purposes that are at issue in the 
instant case. The recent history of the “clear and present danger” 
doctrine of “constitutional rights” and contempt procedings, and 
of the legal status of labor unions, are cases in point. As Dr. Cohen 
; points out, this assignment of relative degrees of importance is a 
4 matter of value discrimination: “the theory of importance is a 
ie theory of value”. Thus, decisions regarding both the interpretation 
ig of law and the classification of facts presuppose the continual op- 
| eration of norms of value. 





Fe Not only is this actually the case, it is proper that it should 
: be so. For these men are further agreed in their insistence that 
it is of the essence of law to be an instrument for the realization 
of values. Law is the expression of forces that fashion and use it 
purposefully, it is directed toward ends that it does not itself de- 
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fine, and it is responsible to superior standards. In sum, law is 
subservient to justice. 

To the average lawyer, as well as to the layman, this agree- 
ment will hardly come as a surprise: it will probably appear as no 
more than a recognition of the obvious. Yet this agreement is 
really quite significant. For there are powerful movements in 
modern social and legal thinking that would strenously deny both 
of these points. The Austinian school of analytical jurisprudence 
is probably moribund, but much of its central dogma has been 
retained and even carried further by contemporary schools. In 
the context of the present discussion, the crucial tenet of this 
general position is the doctrine that law is devoid of value content 
and beyond the reach of value determinants. Legal positivism, 
the pure theory of law, most socio-cultural philosophies of law, 
the various psycho-physiological analyses of the judical process, 
and the movement of descriptive jurisprudence — all of these agree 
in treating law in a factitious manner. The law is what it is de- 
clared to be by those clothed with legal authority, and the whole 
concern of legal philosophy should be to study the various social, 
economic, and personal factors that influence the decisions that 
are reached. This approach to law is purposefully amoral. It re- 
gards all value considerations as subjective and unrealistic, and 
maintains that it is impossible to measure law against any super- 
ior — much less objective—value standards. It limits itself to 
two concerns: first, an understanding of the power-systems that 
determine the making of law; second, the ability to predict and 
control the course of legal decisions and the effects of these de- 
cisions on human behavior. The motives that animate this gen- 
eral movement are diverse: the desire to make the law more cer- 
tain and definite, the recognition that law is a function of social 
conditions, the belated discovery that judges are human beings, 
the emphasis on economic forces as legal determinants, the reduc- 
tionist fallacy that has swept modern thought, and the laudable 
ambition to make law an exact empirical science. Some of these 
motives are good and some of them are bad. But they all tend in 
the same direction: to remove law from normative considerations 
by making it a purely descriptive discipline. 

It is therefore interesting and encouraging to find the whole 
tenor of this symposium centered in the other direction by its in- 
sistence that values actually do and properly should pervade legal 
decisions. Agreement on these two points calls forth agreement 
on a third: the value patterns that are held by judges, and that 
influence legal decisions, are often unconscious, unsystematic, and 
even inconsistent. To the extent that this is the case, the judicial 
process is made subservient to standards that are uncriticized, 
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variant, and incoherent. Hence, it is a task of the first importance 
to render explicit the norms of value that are actually operative. 
It is only in this way that a society can criticize and correct the 
values it accepts, and that legal decisions can be kept sensitive to 
the expectations of society. 

So much for the important area of legal thought that these 
papers exploit in common. We can now turn more briefly to the 
divergencies that they exhibit. It is granted by all that the pro- 
cesses of law should be governed by certain norms and directed 
toward certain ends. The crucial question now arises: What are 
the source and the content of the values that should determine 
legal decisions? The answer given to this question will control 
the direction in which the further development of the law is to be 
carried. And to this question these men return different answers. 

Dr. Cohen places particular emphasis upon the point that 
legal decisions should be relevant to current social ideals. He en- 
visages the law as primarily an instrument of public policy. Hence, 
the most basic responsibility of the judge is to espouse dominant 
social values; for it is only in this manner that he can keep his 
decisions sensitive to the interests and aspirations of the people 
of his society. It is the controlling tenet of his position that the 
law should derive its values chiefly from the moral temper and 
the social purposes of the people it serves. 

Dean Brown bases his position upon the concept of natural 
law. This body of “higher law” is grounded in religious and ethical 
principles; it is held to ‘precede, and to be superior to, positive 
law; it provides an “externally existent body of ideals” which de- 
fines the ends the positive law should serve. It is only to this 
higher law that “supreme value” attaches; the relative value of 
positive law derives from its success in realizing the purposes con- 
tained in the higher law. 

Dr. Hartman centers his interpretation around the concept of 
a science of axiology. Axiology —the science of values—is en- 
visaged as an autonomous discipline, independent of theology, 
metaphysics, and ethics; it has its own axioms, from which it de- 
rives its body of value-knowledge by strictly logical methods; it 
stands to the humanities — including law — as mathematics stands 
to the natural sciences. Axiology discovers, defines, and orders 
the values that it is proper for man and society to realize. The 
content of law is then controlled and judged by its faithfulness to 
these value norms. 

In closing this phase of my discussion, I must again stress that 
these statements do not pretend to be complete accounts of the 
doctrines they present. These men are quite comprehensive in 
the positions they define: each senses the complexities and the 
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tensions that are resident in the law, and so recognizes the dangers 
of a simplistic interpretation. But they do have, I think, the dif- 
ferent emphases I have described. Each takes some one aspect 
of the extra-legal basis of law and makes it central. In sum, they 
find the primary ground of law in different places. 

What I now propose to suggest is an independent and systemat- 
ic analysis of the source and destination of law. I think it is clear 
that law is the product of a multiplicity of forces, and that it serves 
a multiplicity of values. I shall reach toward a complete and or- 
ganized statement of these forces and values. Then, perhaps, each 
of the interpretations of law that has at times occupied the atten- 
tion of jurisprudence can be seen as a grasp of one facet of the 
total situation from which law emerges and of the total problem 
that law is called upon to solve. I am here concerned to define in 
quite abstract terms the extra-legal matrix that gives rise to posi- 
tive law. 


III 


What is law? The phrasing of this question — like that of all 
similar questions, such as What is nature?, What is life?, What is 
man?, What is good? — is linguistically simple. This has deceived 
men into thinking that the question must have an equally simple 
answer. And a variety of such have been proposed: Law is what 
the sovereign enunciates; Law is what the judge declares; Law is 
the expression of dominant private interests; Law is the objectifi- 
cation of the General Will; Law is the reflection of Justice; Law is 
custom made explicit. These are but a sample. 

It is not my intention to add to this list: I shall not propose 
any concise definition of law. As I have indicated, I think that all 
such attempts to reduce the law to one controlling characteristic 
— to identify the essence of law — obscure more than they disclose: 
they exhibit strikingly some one feature of law, but they ignore 
other features. Such an approach to the problem must issue in a 
Procrustean tredtment, because it insists on fitting a complex 
factual situation into a simple conceptual schema. 

I intend to analyze law in terms of the problem with which it 
deals. Instead of asking What is law?, I shall ask Why is law? 
And if this latter question seems teleological, and so “un-scientific”’, 
let me say at once that I mean by it only an inquiry into the cir- 
cumstances that give rise to law and the solutions that law is in- 
tended to yield. That is, I am proposing an inquiry that is func- 
tional rather than substantive. The advantage of such a method 
is that, by focusing attention on the genesis and the purpose of 
law, it should prevent us from making false abstractions. When 
law is regarded as something that “is”, it yields easily to facile 











1951] ROLE OF ETHICAL VALUES 43 


simplifications; when law is regarded as something that “does”, 
it asserts its concreteness and complexity. 

As soon as we look at the law from this perspective, a salient 
fact emerges: law is continually trying to resolve various tensions. 
In doing its work — in performing its function — law is confronted 
by different sets of conflicting tendencies; and much of the effort 
of law is directed toward effecting a reconciliation of these tenden- 
cies. In advancing this as a basic and pervasive feature of law, I 
am merely generalizing from a number of recognitions of its spe- 
cific occurrence. The literature of jurisprudence is replete with 
studies of problems where the law is torn between competing 
forces, or is made to choose between competing goals. In fact, 
one is justified in saying that every general theory of law, and 
every analysis of special legal problems, culminates in a dilemma: 
law seems always called upon to meet demands that are contra- 
dictory. 

The best way to clarify this phenomenon is by citing several 
cases of its occurrence. I shall merely list these, with no elabora- 
tion: they are sufficiently familiar to carry their own commentary. 

1. The effort of law to guarantee both freedom and order. 

2. The demand that law provide stability and yet allow for 

change. 

3. Law as an instrument of both efficiency and justice. 

4. Law as both protecting rights and defining duties. 

5. Law as mediating between private interests and the general 

welfare. ° 

. Law as determined and law as flexible. 

. Law as defining general demands that are above and blind 
to individual cases, and law as always dealing with and 
so having to adapt itself to individual cases. 

. Law as protecting the inviolability of human character, 
and law as controlling the course of human conduct. 


These are among the legal dilemmas that the judge encounters 
most frequently in his decisions and the theorist in his explanations. 

Thus, when we watch the legal process in operation, the 
conclusion is forced upon us that the law, responding to contra- 
dictory stresses, strains toward a compromise that can never be 
reached. If the law has an essence, it is paradox. This is a con- 
clusion with which it is difficult to be content. Yet it is a conclu- 
sion that must be acquiesced in. The legal process, like the electric 
spark, leaps across a gap between poles that are opposite in sign. 
To carry the analogy further, the legal process is generated solely 
by the energy resident in these two poles; it harnesses this energy, 
and directs it toward the improvement of man’s condition; when 
the legal process disposes of this energy in a wise and efficient 
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manner, it achieves a high degree of tolerance between these poles 
and allows their close juxtaposition. But neither law nor the 
electric spark, no matter how much energy they carry oif, can 
annul the contradictions that give rise to them. Not, at any rate, 
until a state of physical and social entropy has been reached. 

So we must accept the law as a continual effort to maintain 
a compromise between forces and purposes that are ultimately ir- 
reconcilable. But this acceptance does not entail that the law 
is an “irrational”, which can only be described in detail and never 
understood in principle. We cannot and need not be content with 
a mere listing of the dilemmas the law faces. We suspect a con- 
nection between these various situations of tension; we sense that 
they are not discrete occurrences, but related manifestations of 
the elements with which law deals. And so we are led to search 
for the primitive and protean tendencies that compete on various 
levels and produce the various tensions that law attempts to re- 
solve. 

In this search, I am already committed to a method. Law is 
a process, not an entity. Like any process, it is a transition from 
the past to the future: certain conditions determined its genesis 
and control its direction. It is these conditions that we must dis- 
cover and analyze. Law is a solution to a problem —an answer 
to a question. It is the simplest common-sense that you cannot 
understand an answer until you have understood the question to 
which it is addressed. 

We start with the genesis of law. And our first steps can be 
taken quickly and easily. Positive law is a human product. Fur- 
ther, positive law is a social product. Finally, positive law had a 
beginning in time and has undergone a development. There were 
— there still are — societies in which the principles and institu- 
tions of positive law are non-existent; there are others in which 
they occur in only a rudimentary state. So law must be a phe- 
nomenon that was initiated by gradually accumulated changes 
in human naturé and in the modes of social life. If we can dis- 
cover the character of these changes, and particularly of the con- 
ditions in which they culminated, we should be at the heart of 
the legal process and so able to understand law in terms of its 
own inner principles. 

To answer the questions of when and why law arises involves 
an element of speculation; but there is a respectable mass of his- 
torical, anthropological, and even biological evidence to support 
this speculation. I do not here have the space to document my 
case, nor even to support it in detail. I shall state my argument 
quite starkly and directly. 


Law makes its appearance as one component in the transition 
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of man from primitivism to civilization. In this transition, there 
are two primary conditions that generate law. The first of these 
is the individuation of persons out of the social group. Probably 
the most salient feature that distinguishes civilized from primitive 
man is the strong sense of his own personality that the former 
has. Primitive man regards himself as closely bound to his group; 
as sharing and participating in all of its fortunes; as virtually a 
part of it, with no proper standing apart from it: the totemic system 
expresses all of this very clearly. This close psychological bond 
is both cause and effect of the much emphasized fact that within 
primitive society men are highly similar: there are few wide dif- 
ferences in education, function, or status; patterns of behavior are 
rigorously defined by a system of taboo that has the sanction of 
natural law; when men deviate from this — as they inevitably do — 
their tendency is to acknowledge guilt and denounce themselves. 

In all of these respects, civilized society presents a quite dif- 
ferent set of conditions and attitudes. Civilized man has precipi- 
tated out of the primitive group; he conceives and pursues his 
private ends; he forms intra-social groups based on special and 
restricted interests. In short, he asserts himself. In the course of 
this change, society ceases to be a monolithic and homogeneous 
field; its bonds weaken; it has to accept and adjust wide individual 
differences. So society becomes a One and a Many. It maintains 
its unity; but this unity is now that of a Whole made up of largely 
separate Parts. This is the original condition that brings law into 
being. The first basic tension that law must resolve is that between 
the social whole and its human parts. Law is most fundamentally 
a device for defining and assuring certain patterns of individual 
behavior, and for administering a power system that can prevent 
social disruption. The evidence indicates that the original tenden- 
cy of law—as of religion and morality before it— when it is 
confronted with this problem, is to re-absorb the individual within 
the group; that is, to reduce men solely to the status of parts, and 
so to use law solely as an instrument of social organization and 
efficiency. The theoretical overtones of this effort reverberate 
quite clearly as late as the Republic of Plato, and they are echoed 
in the doctrines of modern totalitarianism; their practical over- 
tones, of course, we have always with us. 

However, this attempt fails. Man persists in the assertion of his 
individuality, and so establishes societies that exhibit great heter- 
ogeneity of status and function. And then a second step occurs. 
Man transfers his self-assertion from the level of the actual to 
the level of the ideal. He not only does in fact enunciate his in- 
dividual status and pursue his private interests; he declares that 
he is right in doing so, and that society must confirm and promote 
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his claim. This act constitutes the proclamation of human dignity. 
What is here asserted is the doctrine that the locus of social value 
lies in individual men. Man now becomes an end in himself. And 
society becomes a Means to this End. Society is still the ultimate 
repository of organized human power; but this power is now dedi- 
cated to purposes that are supra-social. This condition completes 
the genesis of law. Law is now envisaged as a device for defining 
and assuring the sanctity of the individual, and for administering 
a value system that is based on personal self-realization. 

Herewith, law is confronted with a new and far more compli- 
cated source of tension. It is asserted as a tenet of the human ideal 
that each man is an end in himself; and society is declared to be 
a means to the achievement of this ideal. So society is a means 
to a plurality of ends. Further, these ends — these individual loci 
of value — often assert purposes that are divergent or even con- 
tradictory. So society has to qualify its various ends before it 
can further them. This second basic tension that law must resolve 
is that between society as a single organized means and the plur- 
ality of individuals who assert themselves as ends. The simplest 
theoretical solution of the problem this poses is to credit every 
man’s self-estimate, and to treat society—and the law—as the 
mere executor of whatever compromise men may strike between 
themselves, or can impose on one another. This solution has some- 
times been approached in practice, and inevitably it has failed. 
Then law is called upon to establish certain limits within which 
self-assertion is guaranteed but beyond with it is restrained. 

We can now put together the two moments of this analysis, 
and arrive at a full statement of the problem that lies at the root 
of law. In the first place, law has to mediate between the social 
group as a functional whole and the individual men who are its 
constituent parts. In the second place, law has to mediate between 
a plurality of human beings each of whom is regarded as an end- 
in-himself and society as a functional means. In the course of 
performing this dual task, law transmutes the elements with which 
it works: it transforms society into the State; and it transforms 
men into Persons. In each case, the nature of the transformation 
is the same: the State and Persons are precisely defined, both sep- 
arately and in relation to one another; their powers and limitations, 
their rights and duties, are explicitly set forth; and institutions 
are established to maintain and modify these defined positions. 

The original conditions that give rise to law—the original 
demands that law is called upon to meet—can now be brought 
out sharply. Law has to create a State that combines the charac- 
teristics of a whole and a means. And law has to create Persons 
who combine the characteristics of parts and ends. These are the 
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basic relations to the maintenance of which law is committed. 
And it is at once evident that each of these relations is contradic- 
tory. Elsewhere in nature, the relation of whole to parts is always 
that of end to means. Whether we consider organisms or mechan- 
isms, the parts are subordinate to the whole; purpose and value 
adhere in the whole — it is the living creature or the engine that 
is the object of concern; their parts have value only as they func- 
tion to promote the purposes defined by the whole. Here, the 
problem posed by the relation of parts to whole is only one of 
organization; the parts are sheer instruments, and the only con- 
sideration paid to them is in view of their efficiency in contribut- 
ing to the whole. This is how the matter stands with men and 
with machines. 

But the matter stands otherwise with society: here, the whole 
is to its parts as means to ends. This relationship is utterly unique 
to the social situation. And it is a tissue of contradictions. How 
can the parts of a whole have the status of ends that the whole 
must serve? How can a means function as a whole which deter- 
mines what ends it is to serve? How can ends have the subservient 
position of parts within a whole? How can a single whole serve as a 
means to a plurality of different and divergent ends? There 
seems to be no logical answer to any of these questions. Yet it is 
the function of law to provide answers to all of them. 

I have so far stated my argument in a largely empirical and 
historical manner. I shall now state it in an abstract manner. The 
total situation out of which the law arises, the basic elements with 
which law deals, can be schematized in this way: 

State as Whole State as Means 

Persons as Parts Persons as Ends 
It is my argument that this is the matrix from which law emerges. 
The function of law is to resolve the tensions that occur among 
these elements. Different theories and systems of law result from 
placing the major emphasis on different ones of these terms and 
on different ones of the tensions that arise among them. Different 
conceptions of the role of values in law depend upon different 
attempts to find for law a basis outside of this system of tensions, 
such that law would have some secure standards in terms of which 
to settle the pressures that are exerted on it by each of these terms. 

To complete this analysis of law, and especially to clarify the 
operation of values on determining law, we must turn attention 
from these elements with which the law deals to a consideration 
of the relationships that law seeks to establish. But first, I should 
like to translate these terms into their political and legal equiva- 
lents. That should make them appear more realistically as actual 
elements of law and not as mere figments of abstraction. Further, 
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it should emphasize the important fact that each of these terms is 
continually present in the legal process. I shall identify these ele- 
ments only briefly through the basic concepts and doctrines that 
express them in our own legal tradition. 


The state as whole is recognized and justified in the concept 
of Sovereignty; its modes of operation as such are defined through 
the doctrines of police power and the public welfare. The state as 
means is defined through the concept of the Social Contract; its 
role as such is assured through all the machinery of representative 
government and limited powers. Persons as ends are proclaimed 
through the concept of “free and equal creation”; their precise 
status as such is defined through the doctrine of Natural Rights. 
The final element, persons as parts, is less easy to identify and 
characterize within our tradition; and this is indicative of the 
nature of this tradition. But this element is explicitly recognized 
in the concepts of civic duties and social responsibility; and it is 
implied in the doctrine of the General Will, which speaks for all 
and demands the allegiance of each. 


This translation of the elements that enter into the matrix of 
law should render them more familiar. But for purposes of un- 
derstanding law, it is best to return to the elements as schematic- 
ally determined. The concepts and doctrines that I have cited are 
surcharged with emotion. This makes them more powerful tools 
of political life; but it unfits them as tools of intellectual analysis. 
Their very familiarity and emotional content leads us to think 
that through them we have already solved the problem of law. 
But a moment’s reflection will dispel this illusion. For these basic 
concepts are in a state of constant tension among themselves: their 
inter-play raises more problems of legal value than it solves. The 
state is the agent of society, and so is Sovereign. But the state is 
bound to the terms of the Social Contract. But the state has the 
final power to interpret the Social Contract so as to promote the 
General Welfaré. But the General Welfare is the expression of the 
General Will of the people. But the state measures the General 
Will against the provisions of the Constitution. But the Constitu- 
tion is an instrument of Natural Rights, and these inhere in the 
people. 


And there is no final term to this dialectic. These concepts 
define and hallow the values to which our tradition has dedicated 
law. But they do not tell the law how to resolve the tensions that 
arise among these values. And they obscure the problem at issue 
just because they pretend to solve it once and for all. To clarify 
this problem we must return to the more abstract terms and schema 
that we derived. 
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IV 
The general problem of law, as I have already defined it, is 
to administer a State that is both whole and means and Persons 
who are both ends and parts. The further specification of this 
problem demands an analysis of the various relations that arise 
between these four terms. There are six of these: 
. State as whole and state as means. 
. Persons as ends and persons as parts. 
. State as whole and persons as parts. 
. Persons as ends and state as means. 
. Persons as ends and state as whole. 
State as means and persons as parts. 
The Sunaiien of law is to maintain all of these relations. Where 
law directs its efforts primarily toward some of them, at the nec- 
essary expense of others, the quality of social life suffers. The 
difficulties that law encounters in its pursuit of value can be 
clarified by a brief consideration of these relations. 


The first two relations constitute the basic paradoxes of social 
life. The first — State as whole and means — can be characterized 
as the paradox of disinterested power. The problem here is to 
create an organ of public authority that will have sufficient power 
to control all of the private groups within society, and will use this 
power sensitively and impartially to promote the interests of 
these groups. The state must acknowledge all the private inter- 
ests that are urged upon it, yet it cannot honor all of these; 
some are accepted and some are rejected; this is inevitable, and 
the task of law is to see that the selection is based on sound values. 
The second of these relations — Persons as ends and parts — con- 
stitutes the paradox of institutionalized individuals. The individ- 
ual, regarded as a locus of value, is encouraged in the adventure 
of self-realization; but the directions in which he can seek this 
must be limited, in his own best interests as well as in those of 
society. These limits are roughly defined by religion and morality, 
and are inculcated by education. But law frequently has to eval- 
uate the estimates that people make of themselves as ends and to 
qualify this by reference to their status as parts. 

The next two relations, considered separately, pose no seri- 
ous problems. That of persons as parts to state as whole is largely 
administrative: the state as the agent of the social group insists 
upon legal mechanisms that will enable it to act with efficiency. 
That of state as means to persons as ends is essentially one of rep- 
resentation: persons as the constituents of the social group insist 
upon legal mechanisms that will faithfully translate their purposes 
into social policy. Considered in conjunction — which is the way 
in which they always occur —these relations raise all the diffi- 
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culties I have already discussed: a means has to decide upon the 
ends it is to serve, so law has to determine the relative value of 
competing ends; and ends have to be subordinated as parts of a 
whole, so law has to determine the relative value of private interests 
and the public interest. 

The last two relations are again antithetical; but they expose 
quite a new facet of the problem of law. What is here discovered 
is the fact that law, being constituted of both ideal and actual ele- 
ments, continually seeks the sanctuary of doctrines and standards 
that are immune to time and change and yet continually confronts 
circumstances that are novel and fluid. The relation of State as 
whole and Persons as ends expresses man’s striving for a com- 
pleted and permanent conception of values. To define this relation 
is to lay down a lasting pattern of ethical norms and political prac- 
tice. It consecrates standards and purposes that are declared to 
be absolute. Law operates on this level through the means of 
such documents as Declarations and Constitutions. The relation 
of State as means and Persons as parts is a recognition that all 
human decisions are imperfect and temporary. It asserts the need 
for continual change, because all conditions are temporary and all 
purposes relative. And so it demands that the legal process be 
alert and sensitive to the flux of events with which it deals. For 
obvious reasons, law is reluctant to heed this claim in principle; 
but it satisfies it in practice by the doctrine that every case is 
unique, and also by the enunciation that it is the spirit of the law, 
not the letter, that should control. In this dimension, law is torn 
between one tendency toward internal coherence and another 
tendency toward external flexibility. The decision as to how to 
compromise these always involves a judgment of importance, or 
value. 

These are the continuing tensions that law must resolve. It 
can resolve them only by an appeal to values: that is made clear 
in every case. Where does law derive these values? 

The answers given to this question by philosophers of law 
usually exhibit a common motive: they seek to make these values 
independent of the elements with which law deals and separate 
from the context within which law operates. The basis for this 
motive is apparent: it is felt that law can perform its function of 
resolving the tensions of actual social life only if it has a standard 
that cannot be distorted by these tensions. Law is to derive its 
values from some objective and absolute source that is immutable, 
and so immune to pressures from the actual; that is, law is to 
have access to the ideal, which it then imposes upon the actual. 
The nature and source of these supra-actual values has been de- 
fined in various ways: they have been grounded in religion, as by 
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Dean Brown; in scientific method operating with ethical axioms, 
as by Dr. Hartman; in the moral and social sense of humanity, as 
by Dr. Cohen. And other possibilities have also been explored.' 

I think it is clear that law derives from and depends upon 
all of these extra-legal sources. Law is an instrument that man 
uses in the pursuit of all of the values toward which he aspires. 
But this insistence that law is oriented toward the ideal, while 
sound and necessary in itself, should not blind us to the equally 
valid point that law is grounded in the actual. Law envisages a 
perfect order, and reaches for a permanent code that can adjust 
individual differences with complete justice and no friction. But 
law deals with human imperfections, with irreconcilable tensions 
that spring from conflicts of interests, and with continually chang- 
ing conditions in the physical and social environment. So it is of 
the essence of the law to be always torn between the ideal and 
the actual, the permanent and the changing, the right and the 
necessary, the general principle and the concrete case. 

These tensions appear most interestingly in the issues raised 
by the case of Oleff ». Hodapp.? The Ohio Supreme Court decided 
the case on the ground that the law covering the point was pre- 
cise, that it established actual rights and relations, that it defined 
a concrete course of action; and the Court held that it was not 
the function of judicial law to upset these actual constancies in 
the name of extra-legal principles. From one point of view, as Dr. 
Hartman cogently argues, this decision is altogether right. From 
another point of view, as Dean Brown and Dr. Cohen insist, it is 
altogether wrong. This point is made by Williams, J., in his dis- 
senting opinion. He says: “It is always hard to be forced to sacri- 
fice the right for the sake of a syllogism’”’; and he argues that it 
is not here necessary. In a recent case in the Federal Court of 
Appeals, the position of Judge Williams is defined with force and 
brevity in an opinion by Judge Dobie. The case at issue is gen- 
erically similar to that of Oleff v. Hodapp in that it concerned the 
question of profit gained by methods that cannot be morally ap- 
proved; it is specifically different in that it involves the running 
of various sorts of statutes of limitation. The opinion of the court, 
as expressed by Dobie, C. J., sums up the question in this manner: 

The ancient maxim that no one should profit by his 
own conscious wrong is too deeply imbedded in the frame- 


work of our law to be set aside by a legislative distinction 
between the closely related types of statutes of limitations. 


Here the proper approach is not technical and concep- 
tualistic. Rather, we think it should be realistic and hu- 


1 See in this Volume, H. W. Smith, Science Versus Metaphysics, p. 53. 
2129 Ohio St. 432, 195 N_E. (1935). 
3 Id at 447, 195 NE. at 844. 
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mane. The spirit, not the letter, should control. Qui haeret 
in litteris, haeret in cortice.‘ 
And so it goes, on whatever level and in whatever context 


we examine law: for every pro there soon appears a contra. In 
explanation of this fact, which lies at the heart of law, I have con- 
ducted a long and abstract analysis. But now, I think, the lesson 
of this analysis can be made quite simply and concretely. The 
crucial problem of law concerns administration rather than con- 
tent. Law must derive the latter from extra-legal sources, and it 
can never be completely guaranteed: that is, we can never be 
certain of our knowledge of the content and precedence of values. 
But law largely generates and preserves its procedures out of its 
own resources. And it can control these, so as to keep them always 
sensitive to both value and fact, both ideal and actual, both the 
right and the necessary, both the permanent and the changing 
elements of life. As I insisted earlier, the law must be considered 
functionally rather than substantially: as a method for settling 
questions rather than as a finished answer. This insistence can 
now, at the end of my inquiry, be put in more definite terms: law 
is less a repository of value standards than a process for rendering 
value judgments. 





4 Scarborough v. Atlantic Coast Line R. Co., 178 F. 2d 253 (1949), cert. 
denied, 339 U.S. 919 (1950). 




















Science Versus Metaphysics* 
Homer W. Situ} 


I appear here as advocate in behalf of this person, man, to 
plead the case of Science versus Metaphysics. The issue involved 
is briefly this: for some time past metaphysics has claimed guardi- 
anship over him; but the assertions upon which metaphysics bases 
its claim to this prerogative are, I protest, not only wanting in sub- 
stantiation but are for the most part false and misleading and 
therefore actually or potentially injurious to him. Consequently, I 
seek to have the metaphysician restrained from further inter- 
ference in his affairs. 

I will proceed by laying before you my credentials, then I will 
seek to establish what I contend to be man’s basic natural right 
from which, I submit, issue all value considerations. I will establish 
that man has in the past, and continues to be, prevented from en- 
joying this natural right to his fullest advantage by these unsub- 
stantiated propositions, for the persistent continuation of which 
the metaphysician is responsible. I will present evidence that when 
relieved of these unsubstantiated representations he can be suf- 
ficient unto himself, he can stand on his own feet. And lastly, I 
repeat, I will petition the court to take appropriate action to pro- 
tect his person from further injuries such as he has suffered in 
the past. 

By metaphysics I mean all unsupported speculation that tran- 
scends physically observable fact. Whatever guise he wears, I say 
to every metaphysician, every knower of the unknown, that he and 
I have only this in common: we both esteem truth as a value. Un- 
happily, however, we have different definitions of truth, and there- 
in lies the reason for our disagreement. 

As I see the matter, this difference in our definition of truth 
brings us into utterly incompatible and irreconcilable positions. 
There can be no middle ground between us, no compromise, and 
should that day come when in order to survive he and I might be 
brought into physical rather than dialectic combat, one should have 
to do the other to death, because we both believe (and here is an- 
other of our mutual values) that truth which is worth having is 
worth dying for. I suspect that that day which Cardinal Newman 
foresaw is not far off, ‘when two real and living principles (Catholic- 
ism and rationalism) simple, entire and consistent, one in the 
Church, the other out of it, (will) at length rush upon one another, 
contending not for names and words or half-views, but for ele- 





* Delivered before the Association of American Law Schools, Chicago, 
December 29, 1949. 
+ Professor of Physiology, New York University College of Medicine. 
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mentary notions and distinctive moral characters.’ I suspect that 
science and metaphysics, Cardinal Newman’s kind or any other 
kind, cannot live together much longer in this world without such 
a conflict as may lead to social disintegration. 

May I present my credentials. Whether, in the philosophical 
sense, you describe me as a naturalist or a materialist is a matter 
of indifference. I agree with both schools on so many basic points 
that, with few reservations, I can go along with either. With both, 
I accept that the inorganic pattern of matter existed prior to the 
evolution of conscious organisms, and that it continues and will 
continue to exist independently of their consciousness or mine. I 
accept as my definition of matter that which is given by the physicist 
and chemist. Thus I reject idealism in all its forms. 

As my definition of living organisms I accept that which is 
given by the evolutionary biologist, and thus I reject vitalism in 
all its forms. 

As my definition of mind and consciousness I accept that given 
by the physiologist, psychologist, and psychiatrist. Consciousness 
I see as an incidental manifestation of matter appearing late in or- 
ganic evolution, shared qualitatively by all creatures which possess 
the requisite nervous system, and increasing in functional activity 
with increasing complexity of the nervous system.'!' Without an 
adequate, functional nervous system there can be no mind or con- 
sciousness, or any manifestation thereof. Thus I reject dualism in 
all its forms. 

I also reject what I may designate as supernatural legalism in 
nature. There is no warrant for seeking moral laws unique to 
moral affairs, any more than there is for seeking laws unique to 
biological or chemical or physical affairs. Indeed, the word law 
does not belong in this discussion. Science has abandoned the con- 
cept of natural law, in the juridical sense of arbiter dicta superim- 
posed by supernatural force on the natural universe. This is a 
misconception for which metaphysics is largely responsible. All 
levels of nature, from atoms and molecules up through the biological 
and mental levels, are rigidly cemented together, horizontally and 
vertically, by the irreducible fact of deterministic causality. Na- 
ture is given, and outstanding among its properties is internal con- 
sistency or reliability. Within this irreducible fact of consistency 
or reliability, law is merely a description of how one or another 
specified collocation of matter behaves under specified conditions, 
a behaviour which is determined by its organization and environ- 
ment. 





1H. W. SmituH, ORGANISM AND ADAPTATION: DYNAMIC OPPOSITIONS IN ADAP- 
TATION. (Ed. by John Romano) Cornell University Press, Ithaca, New York 
(1949). 
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With Francis Bacon,’ “I hold that the universe is not to be nar- 
rowed down to the limits of the understanding..... but the under- 
standing must be stretched and enlarged to take in the image of 
the universe as it is discovered.” Beyond what is known of nature 
there remains an unknown (which I do not capitalize) about which 
I know not a scintilla, and which therefore I cannot and will not 
venture to discuss. I speak of the reliability of nature, but I cannot 
explain it. I haven’t the faintest idea why the whole universe does 
not explode in a wholly unpredictable manner in the next ten sec- 
onds. This interesting question must be filed in the drawer labeled 
‘unknown’ and left alone for the time being. 

And I mean left well alone. I have been charged with phil- 
osophical aberrancy because I am not militantly atheistic, but I am 
not militantly atheistic for the good scientific reason that I refuse 
to discuss that about which I know nothing. I outrightly deny the 
existence of fairies, elfins and sprites on the grounds that did they 
exist they—or evidence of their existence— would have been 
caught in the biologist’s net. Here, as a scientist, I am on firm 
ground in my denial. But atheism is the confident assertion that 
no god or gods, however conceived, exist. No disciplined scientist 
would venture so confident a statement on the basis of no evidence. 
How can I deny the existence of supernatural beings when I can- 
not set my traps beyond the boundaries of nature? I must simply 
admit that I know nothing about the matter and refrain from talk- 
ing about an evidential vacuum. I do not know anything about 
the ultimate origin or the ultimate end of the cosmos, or why it is 
internally so reliable, or why it has the atomic and molecular struc- 
ture that it has, or a number of other things, and I am not phil- 
osophically abashed to confess these facts’. This position is not 
atheism, but agnosticism, as Huxley used the word. 


So, while I will not talk about that which is unknown, I say to 
you, Mr. Purveyor of Metaphysical Speculation, that I will not 
credit your assertions until you bring in substantiating evidence to 
show that you know what you are talking about. You personally 
may believe what you will, but I strongly resist your forging out 
of your unsubstantiated beliefs any so-called values for my client, 
you shall not write a single term in his equation for living based 
upon your private dreams. 





2 Bacon, Parasceve appended to Novum Orcanum (Fowler ed. 1878 and 
1889). 

3It is not necessary for science to prove that it is All, and science has 
never asserted that it is All; on the contrary, every operation of science pre- 
supposes an unknown; science is all that we know with reasonable certainty, 
but science is also the never-ceasing exploration of the unknown. Science 
most emphatically is not All, but what lies beyond the frontiers of science, 
of the known, is unknown, and so it must be clearly labeled. 








56 OHIO STATE LAW JOURNAL [Vol. 12 


Now may I present my client: He is a bipedal primate, a mam- 
mal, a vertebrate, an animal, a living creature, a fleeting and cor- 
ruptible organism composed of atoms and molecules. I challenge 
any man to present a scintilla of credible evidence that he is any- 
thing more. 

The pattern of all organisms is dynamic, spun out of the inter- 
play between the organism and its environment. Environment in 
part shapes it into what it is, environment sustains it, and, by con- 
tinually disturbing it, environment frequently forces it in devious 
ways to become something else. Every organism is impelled by its 
atomic and molecular make-up to seek such relations with environ- 
ment as will minimize its dissatisfactions. To put the matter posi- 
tively, every living organism seeks to maximize its satisfactions. 
And so it is with man. Like countless millions of other creatures, 
he strives, by virtue of his organismal pattern, to maximize his sat- 
isfactions. Here is the biological basis for man’s natural rights in 
terms of which all human values must be adjudicated. 

This dynamic interplay between organism and environment is, 
relative to the organism, a mixture of good and evil. Against hun- 
ger, thirst, cold, heat, danger and fatigue, there stand food, water, 
warmth, shade, safety and sleep; against the drives of procreation 
there stand the companionship and love of a mate; against the lone- 
liness and helplessness of isolation there stand fellowship, confi- 
dence, loyalty, the co-operative powers of the clan, the tribe, the 
state; against social chaos there stand social stability fostered by 
tradition, morality, law and political union; against monotony there 
stands recreation; against emotional need there stand imagination, 
music, literature and art; against the unknown itself there stand 
curiosity and active exploration and self-confidence; against the 
errors of preconception and misinterpretation there stands disciplin- 
ed doubt. These antitheses all involve value relations. A value is 
any relation which actually or potentially promotes satisfaction. 
These values are simultaneously subjective and objective; the or- 
ganism is one necessary part and in this sense a value is subjective, 
while some aspect of environment is the other necessary part, and 
in this sense the value is objective. All these values are relative 
and differ with the individual, with his history, his immediate sub- 
jective and objective circumstances, with his imaginative vision of 
potential future circumstances. Because men of common cultural 
heritage are similar in many respects, even those satisfactions 
which are of a highly elective type, moral, social, political values, 
may be shared by large numbers of men, but it is fallacious to de- 





4 This definition closely follows that of Rem, THe Nature aNp Sratus oF 
VALUES IN PHILOSOPHY FOR THE Furure. THE Quest OF MopeRN MATERIALISM. 
The Macmillan Company, New York (1949). It also issues from the philosophi- 
cal position expressed in the writer’s Kamonco, Viking Press, New York (1949). 
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scribe such values as absolute. It is fallacious to suppose that there 
are absolute values because we do not know and have no way of 
discovering if such absolutes exist, and the statement is therefore 
a statement about nothing at all. 

I will rest my case on the assertion that all values have a 
naturalistic basis, and I find this basis in the biological fact that 
every living organism operates to increase its satisfactions. I claim 
that freedom to do this without let or hindrance is the natural 
right of man, his by inheritance from two thousand million years of 
evolution. 

And I charge you, Mr. Metaphysician, with injurying my client 
in the exercise of this natural right. In the first instance, you talk 
about the ‘religious impulse’ as though it were some supernal vis a 
tergo endeavoring to express itself against an antithetical impedi- 
ment intrinsic to time, space and matter. What is religion in the 
abstract but an emotional response to life, te the cosmos, to the un- 
known? I submit the easily demonstrated fact that emotional exci- 
tation represents neural activity in that part of the brain stem 
known as the hypothalamus, an ancient part of the brain which is 
developed to varying degrees in the fishes, Amphibia, reptiles, 
birds and mammals. All these animals emote to some degree under 
provocation, the emotion in the state of nature generally having 
biological survival value. In man the interconnections between the 
cerebral cortex and the ancient hypothalamus remain such that in 
the undisciplined state almost any object may cause him to emote 
in fear, wonder, delight, anger, awe, this emotion being perceived 
as though it were intrinsic to the object, until experience teaches 
him that the object is one thing, his emotional response another. I 
assert that the religious impulse in its pure form is essentially emo- 
tional and has no more significance than any other molecular vi- 
bration of the hypothalamus and associated titillation of the sen- 
sorium, as observable in the fishes, Amphibia, reptiles, birds, and 
mammals generally. 

I charge that you attempt to seduce my client, by means of 
candles, robes, incense, music, art, and story-telling, and by other 
emotional alarms and excitations which titillate the hypothalamus, 
into the acceptance of your specious propositions. I ask this court 
to enjoin you from using human emotions to gain your ends, from 
claiming for any human emotion or mixture thereof any tran- 
scendent significance unless and until you adduce proof thereof. I 
submit that such proof is not available, and that in its absence my 
client is wronged by this deception in that he is led into erroneous 
views of himself, of the nature of his cosmos, and of his place in 
that cosmos. 


On this point, man’s place in nature, I charge you with speci- 








58 OHIO STATE LAW JOURNAL [Vol. 12 


fically encouraging my client in the unwarranted conceit that his 
position is unique. It was my materialistic science and not your 
speculative astrogeny that taught man to be humble, that revealed 
to him that his earth is but a minor planet circling an insignificant 
star among 100,000,000,000 stars which comprise the galaxy of the 
Milky Way. The diameter of this galaxy is of the order of 100,000 
light years, the diameter of the earth’s orbit about the sun but 1000 
light seconds, a discrepancy so great that the mind cannot grasp 
it except as a mathematical computation. And yet the total space 
revealed with the 100-inch reflector on Mount Wilson is estimated 
to hold approximately 100,000,000 galaxies like ours, the most dis- 
tant 1,000,000,0005 light years away. There is revelation for you! 
— but it does not enhance man’s glory. 

According to the highly reliable evidence of its radioactive 
rocks, the earth upon which he lives is 3,200,000,000 years old, but 
man has been an inhabitant of it for less than one three-thousandth 
of this time. He is but a comeling in this scheme of things. He has, 
however, been here long enough to learn that he is only one of 
nearly a million known species of animals that have appeared, 
flourished and in many cases disappeared during the 1,000,000,000 
years that life has existed on this planet, that he is neither more 
nor less important biologically than any one of them, that life itself 
is but an incidental physical-chemical phenomenon. Like all other 
species of living things, he has come into being by natural evolution. 
His mind, like his body, has a natural history and is brought into 
existence by natural forces and, like his body, it is corruptible. The 
best that can be said for this vaunted mind of his is that it has 
biological survival value, when he uses it. 

You assert that you eschew pre-philosophical certitudes in your 
philosophy, and then you immediately encourage my client in the 
unsubstantiated belief that he is somehow favored in this scheme of 
things, that something extra-special is in store for him, something 
that countless billions of other animals who have lived and suffer- 
ed and died will not enjoy. Is this not pre-philosophical in the ex- 
treme? You assert that you are against easy ways to comfortable 
truths and yet, against the overwhelming evidences of biology, 
anatomy, physiology, psychology and psychiatry, against all com- 
mon sense, do you not deliberately promulgate that impossible and 
utterly irrational doctrine of personal immortality? I charge that 
you do, and that by so doing you lead my client not only into false 
hopes but into a false view of his true relation to things, and cause 
him to commit grievous errors which he might otherwise avoid. 
You encourage him to escape into a world of dreams while suffer- 
ing and discounting the world of reality. You encourage him to 





5 6,000,000,000,000,000,000,000 miles. 
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think of tomorrow when his thought should be on today. You tell 
him that he is going to be an angel-like being when he is not yet 
a reasonably intelligent or well-educated animal. I petition this 
court to put an end to the promulgation of these dangerous and 
unproved conceits. 

The history of human error reveals that at the intellectual level 
the most precious value of all values is doubt. By doubting, by 
asking questions of his cosmos and by actively exploring it, man 
has come into his far-reaching understanding of it, into his power 
to control atoms and molecules, power to discipline his body and 
his thought, power to control pestilence and disease, to relieve suf- 
fering and to prolong life, to build for himself a good home and a 
good society. 

If doubt is high on my list of values, with you it is frequently 
condemned as a dangerous and injurious thing. Again and again 
you have condemned my client for challenging accepted belief, and 
backed up your condemnation with punishments appropriate to 
heresy. Hersey is evil only because it stands in contradiction to ir- 
refragable truth. If one accepts the allegedly incontrovertible na- 
ture of your metaphysical propositions — such as, for example, your 
interpretation of the problem of good and evil—then you were 
right through all the centuries when you threw heretics into dunge- 
on or the fire. You could not consistently have done otherwise. The 
problem of good and evil, if formulated in Christian terms, can only 
be solved in the manner by which the Christian church has his- 
torically solved it—by the condemnation and extermination of 
heretics. But I repeat that not a single one of your propositions 
has any evidence in support of it, and consequently I demand as 
his natural right that my client be given his intellectual freedom 
and permitted to doubt where and when he will. 


You assert that you are against all anthropomorphic concep- 
tions of God, and then you immediately impute to him that partic- 
ular molecular vibration of the hypothalamus and associated titil- 
lation of the sensorium called love, and another called anger. Worse, 
you fabricate out of the hypothalamic reactions a web of righteous- 
ness in which my client is helplessly trapped while he waits fear- 
somely for the divine vengeance to strike and destroy him. 

When you speak of God you are not using an expression of 
mere philosophical convenience. You mean an interest prejudiced 
with respect to man’s fate, a will implemented by the power to in- 
fluence that fate, a conscience shot through and through with moral 
values. You mean that birth and death and suffering exist by his 
specific permission. Does Apollo still drive the chariot of the sun? 
Does Aeolus still stir up the wind or Neptune agitate the sea? Does 
Jove still hurl the thunderbolt against his enemies? Need I tell 
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you that birth is a somewhat preposterous biological affair of copu- 
lation, fecundation and maturation; that death is physical-chemical 
disintegration; that life is not preternaturally precious, but natural- 
ly so cheap that it spawns itself over the face of the earth until half 
the creatures upon it are parasitic, until man himself can only live 
as a saprophyte upon the remains of other living things, until short- 
ly there will not be sunlight and soil enough to support all the 
members of the human race? Need I repeat that every organism 
on the face of the earth is fighting every other organism to hang 
onto life — life fighting against life for its short and inconsequential 
span? You well know that your God, who says of himself, ‘Ego 
Dominus!’, cannot kill a butterfly until the time comes for it to die 
a natural death. 

On the first and basic problem of existence, the problem of 
good and evil, you abandon reason and turn to revelation for an 
answer. This is an intellectual default that for you is catastrophic 
because it,brings your whole supernatural thesis crumbling down 
in ruins. It is one thing to say, “Yes, Virginia, there is a Santa 
Claus” and quite another to say, “Yes, Virginia, there is a God.” 
Virginia will certainly ask, “Is God good?” If you answer yes, you 
are going to have a difficult time explaining away her toothache. I 
prefer to answer, “Virginia, I do not know anything about God,” 
and to explain her toothache in terms of vitamins and corruptible 
dental enamel. 

You cannot tell Virginia whether your God is good or not. 
Indeed, I charge that when you talk about God you are talking 
about something about which you know absolutely nothing. The 
revelation and inspiration which you have hitherto presented as 
evidence lack even speciosity, and your personal intuition is no 
more reliable. If you were tossing pennies, you would not rely on 
your intuition; you would be guided by that tested theory of prob- 
ability, the essence of which is that it utterly excludes all super- 
natural interference. You would not trust your intuition in find- 
ing your way around Chicago. And yet you ask my client to credit 
your intuition or the intuition of others in matters where it can be 
put to no test whatsoever for verification, and in such important 
matters as life and death! I plead with this court that you be en- 
joined from passing off these wishful thinkings, warped by a prim- 
itive morality of retribution and atonement, as valid philosophical 


currency. 

‘The universe is not to be narrowed down to the limits of the 
understanding . . . but the understanding must be stretched and 
enlarged to take in the image of the universe as it is discovered.’ 
Only thus, without preconceptions, without unwarranted specu- 
lations, without false visions of himself, can man grow into and en- 
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large his natural right. We need not look to far horizons to see 
the danger — it is with us here. We are agreed on telephones and 
airplanes and automobiles, on vitamins and fertilizers and the ro- 
tation of crops, on electrons and galaxies and cosmic rays, on every- 
thing which pertains to how to live, but on the basic question of 
why we live some of us are almost twenty centuries apart. The 
subject is too delicate to discuss in public, and so our textbooks are 
skeletons of dead philosophies, our so-called liberal education is a 
myth. The fabric of the law is shot through with the unsound fibers 
of your metaphysics, the pattern of government is distorted with 
its misconceived idealisms, every generation of children is perplex- 
ed to find some way out of the intellectual dichotomy which is forced 
upon them when they are weaned. We are a people confused and 
frequently paralyzed by irresolution, not so much as how to live 
as why to live. So pervasive are the stresses engendered by the 
irreconcilable contradictions of biology and metaphysical presup- 
position that George Brock Chisholm,® the psychiatrist, addres- 
sing his professional colleagues, has charged that you are in con- 
siderable measure responsible for the recurrent surge of war that 
devastates the world every twenty years or so. “For a cause (of 
war)”, he says, “we must seek some consistent thread running 
through the weave of all civilizations we have known and prevent- 
ing the development of all or almost all the people to a state of 
true maturity. What basic psychological distortion can be found in 
every civilization of which we know anything? It must be a force 
which discourages the ability to see and acknowledge patent facts, 
which prevents the rational use of intelligence, which teaches or 
encourages the ability to dissociate and to believe contrary to and 
in spite of clear evidence, which produces inferiority, guilt and 
fear, which makes controlling other people’s personal behaviour 
emotionally necessary, which encourages prejudice and the inability 
to see, understand and sympathize with other people’s points of 
view. Is there any force so potent and so pervasive that it can do 
all these things in all civilizations? There is— just one. The only 
lowest common denominator of all civilizations and the only psycho- 
logical force capable of producing these perversions is morality, the 
concept of right and wrong... . 

“We have been very slow to rediscover this truth and to rec- 
ognize the unnecessary and artificially imposed inferiority, guilt 
and fear, commonly known as sin, under which we have almost all 
labored and which produces so much of the social maladjustment 
and unhappiness in the world. For many generations we have bow- 
ed our necks to the yoke of the conviction of sin. We have swallow- 





6Chisholm, The Reestablishment of Peacetime Society, 9 Psycuiatry 3 
(1946). 
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ed all manner of poisonous certainties fed us by our parents, our 
Sunday and day school teachers, our politicians, our priests, our 
newspapers and others with a vested interest in controlling us. 
‘Thou shalt become as gods, knowing good and evil,’ good and evil 
with which to keep children under control, with which to prevent 
free thinking, with which to impose local and familial and national 
loyalties and with which to blind children to their glorious intel- 
lectual heritage. Misguided by authoritarian dogma, bound by ex- 
clusive faith, stunted by inculcated loyalty, torn by frantic heresy, 
bedevilled by insistent schism, drugged by ecstatic experience, con- 
fused by conflicting certainty, bewildered by invented mystery, and 
loaded down by the weight of guilt and fear engendered by its own 
original premises, the unfortunate human race, deprived by these 
incubi of its only defences and its only reasons for striving, its rea- 
soning power and its natural capacity to enjoy the satisfaction of its 
natural urges, struggles along under its ghastly self-imposed bur- 
den. The results, the inevitable results, are frustration, inferiority, 
neurosis and inability to enjoy living, to reason clearly or to make 
a world fit to live in... .” 


It has been said that if metaphysical encouragement were with- 
drawn from him, man’s life, like Henny Penny’s heaven, would 
come tumbling down; that without a doctrine of personal immortal- 
ity he would have no reason to live at all. I do not believe it. I 
contend on the contrary that, for the majority of people in all walks 
of life, that doctrine is so impossible to reconcile with common 
sense that they pay only a nominal obeisance to it. 


I have not observed that biologists, psychologists, psychiatrists, 
chemists, engineers, lawyers, physicians, bankers, writers, poets, 
musicians, artists, philosphers, and citizenry in general have suc- 
cumbed to suicidal gloom in the face of the proposition that their 
prejudices and infirmities are not to be perpetuated throughout 
infinite time. 

Some argue that without supernatural sanctions society would 
crumble into chaos, beyond the power of the police force to hold 
it together. I do not believe that, either. There are more than 
fifty-seven varieties of supernatural sanctions in the world at large, 
and comparative morality reveals that the greater the intellectual 
content of a culture, the less significant the supernatural sanction. 
Some argue that we must continue to call the unknown by a name, 
just for the sake of a name as a handle. Nor do I believe that. A 
handle does not make a pot. Man wants the right answer or no 
answer — not a speculation falsely labeled truth. 


The Reverend John Murray has said to me that my “scientific 
monism is .. . a false creed, vacuous, socially destructive and — 
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what is perhaps worse — wholly unnecessary.”’ I reply that my 
creed is not vacuous but contains the whole of the cosmos, it con- 
tains all man’s body and mind and all his hopes and despairs; it 
contains the supernaturalist’s speculations, as well as my stead- 
fast refusal to accept those speculations as established fact. I re- 
peat that it is the closest approach to truth which man has found. 
If it is a false creed then all is deception: atoms and molecules are 
not real, Hiroshima and Nagasaki were but fancied episodes, and 
you and I are not flesh and blood, but only imagined things. I re- 
ply that my creed is not socially destructive. It is the firm founda- 
tion upon which man has built his life, his world, the firm founda- 
tion upon which he can further realize his dreams. It may be un- 
necessary, but in the face of the overwhelming evidence I cannot, in 
face of the dire consequences I dare not, indulge anyone in a super- 
naturalism which is but a relic of error dating back to man’s jungle 
days. 

Let us search for our values not beyond the stars but in the 
stuff of life itself, in the very dynamics of living. I grant you that 
man is a fumbling and slow-witted creature, acquisitive, jealous, 
quick to make mistakes, and easily stirred to anger. In some re- 
spects he is his own worst enemy. But he is forced to struggle for 
existence not only with the rest of nature but with his fellowmen 
who are pretty much like him. He might have survived, as indeed 
he did for many centuries, in a self-centered matriarchial or 
patriarchial clan, but as he increased his numbers and competition 
became severe he was forced to consider not only his personal in- 
terests but those of his neighbors. And he found that in a social 
life he gained more than he lost. 

The Utopia of an ideal political union is, I conceive, impossible 
to achieve, but when Jefferson said that all government is a nec- 
essary evil he had possibly just returned from a long ride over 
bumpy Virginia roads. All government must in the nature of 
things be a mixture of good and evil. If every man would max- 
imize his satisfactions, every man must in some degree come 
into conflict with other men, and the only alternative to combat 
and survival of the strongest is compromise. “What is government 
itself, but the greatest of all reflections on human nature?”, Madi- 
son asked. Government is the framework which protects and fos- 
ters all human freedom; only within it can man realize his natural 
rights, however conceived; and within it any philosophy of human 
values must undergo its acid test. So pertinent is Madison’s rhe- 
torical question that I will rest my defense of the naturalistic basis 
of values on a single case, the Federal Convention which met in 





7 Murray, Religion and Modern Science. Three Interpretations, 28 YALE 
Screntiric Macazine, No. 5, February (1949). 
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Philadelphia in 1787 to frame a new government for the Thirteen 
States. 

In the War for Independence, a loose confederation had been 
formed between the thirteen colonies, but the articles of this ‘Con- 
federation and Perpetual Union’, hastily drafted in the midst of 
battle fifteen years before, had proved inadequate. The Confed- 
eration was no more than a league of political units in which the 
prerogatives of individual states remained the source of dissention 
and inefficient government, and the basis of last appeal. It lacked 
a central executive to administer it and a central judiciary to 
guide it. States of contrary opinion could and did pass contradic- 
tory laws and go their own way to the injury of others. The Con- 
tinental Congress represented government not by the people but 
by political units of differing economic, social, and religious in- 
terests. In it, each state had one vote regardless of population, and 
the Congress itself had so little power that only by begging money 
had it been able to finance the war. The colonists had too hastily 
experimented with government and the experiment had not worked 
very well. 

The War for Independence was over, but as Benjamin Rush 
said, the revolution — to establish and perfect a new form of gov- 
ernment — had only begun. For the first time in history the men 
who came to the federal convention — ‘the collective wisdom of 
the continent,’ in the rhetoric of the day—had the opportunity 
to create, almost de novo, the kind of government they wanted. 


The War had been fought to free the colonists from oppres- 
sions which they believed, with good justification, to stem from 
the monarchial form of government wherein men’s liberties could 
be curtailed without their consent. As stated in the Declaration 
of Independence, they had come to conceive that the people, the 
governed, should comprise the government. Beyond this there 
was scarcely a single principle to which all agreed. 

It was conceived that the proper functions of a federal gov- 
ernment were to secure the country against foreign invasion, to 
prevent dissentions among the states, to promote the general bene- 
fit through the regulation of interstate trade and the promotion 
of interstate interests such as navigation, agriculture, and other 
national works, to defend itself against the encroachments or re- 
sistance of refractory states, and to supply a national government 
superior in law and effect to the state legislatures. But every one 
of these functions must operate at some time and in some measure 
against the individual and his natural rights, and so, too, a federal 
government, however visualized, must operate against the pre- 
rogatives of the political units represented by the thirteen par- 
ticipating states. 
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These basic oppositions emerged in Philadelphia in multitu- 
dinous issues: Was a federal government really necessary? Should 
state government be abolished? Should a state be charged with 
guilt, and punishment inflicted on all its members, innocent and 
guilty alike? What would be the prerogatives of the state gov- 
ernments which, assuming their continuation, must be subordinat- 
ed to a federal judiciary and executive body? How was the federal 
judiciary to be selected —by election by the people or by the 
state legislatures? How was the federal executive to be selected? 
And was this supreme office to consist of one, two, or three men? 
Was it to be filled for the term of three years, or the luckier num- 
ber seven? Despite the assertion of the Declaration of Independ- 
ence, that all men are created equal, all men’s votes were not 
equally informed, nor should they count equally in the federal 
scheme when some men contributed more than others to federal 
maintenance. And should the slaves vote? If not, should they be 
counted as wealth, population, or neither? 

Through the hot summer months of 1787 the Federal Con- 
vention wrestled with these knotty problems. That the final docu- 
ment, returned to the Federal Congress in September, was an im- 
perfect political instrument its authors well knew. Not a man who 
signed it but wished it could be different in one detail or another. 
It contained no Bill of Rights. It had been formed without the 
knowledge of the people. It threatened the rights of private prop- 
erty. It put the dangerous power of the veto into the hands of a 
single chief executive, called the President in the hope that the 
name itself would deter him from trying to make himself into a 
king. It established a Supreme court above all recourse and in- 
jury. It compromised on the states rights issue. It compromised 
between the northern and southern states by counting slaves as 
wealth, and it compromised again by consenting to the continu- 
ance of the slave trade for twenty years. 

Its authors hesitated to believe that, in their wisdom or lack 
of it, they could forge a system of government, whatever its checks 
and controls, whatever its provisions for amendment, which would 
serve a country so great that some of the members of Congress 
would have to travel 600 miles in order to reach whatever would 
be the seat of the national capitol, which, because of state jeal- 
ousies, they hesitated to place in any existing state. But they 
signed (all except Rhode Island who held out stubbornly on the 
right to issue paper money) the imperfect document that em- 
bodied much of the preconception, prejudice and inexperience of 
the time, but which also embodied the wisdom of Washington, 
Randolph, Franklin, Madison, Wilson, Hamilton, Mason, Patter- 
son, and others, as applied to the political dynamics of bringing 
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the natural rights of man into balance with the oppositions and 
strains engendered by the necessities of living together. They 
signed a document, the basic principle of which reflected the 
opinion of John Adams, that ‘the natural rights of man exist in 
the frame of human nature, are rooted in the constitution of the 
individual and moral world,’ a document that moved to put into 
effect the then not so ‘self-evident’ truth voiced by Jefferson, that 
all men are endowed with the inalienable rights to life, liberty 
and the pursuit of happiness. 

Perhaps I need not have labored you with so much history in 
order to make the point that government, the most important of 
all social values, is an empiric application of the basic biological 
dynamic underlying all values, namely the maximization of in- 
dividual human satisfactions. 

Let me emphasize the word individual. I am not speaking about 
societies, states or superstates. Any attempt to identify by analogy 
any human society, any state or any superstate as a biological or- 
ganism, or to imply that it possesses natural rights of its own, 
is a gross biological error.’ The state is only an aggregate of in- 
dividuals who are prepared to compromise their individual natural 
rights to a greater or lesser degree in the interests of collective 
effort. The point is important at the present moment when there 
is abroad the view that there is intrinsic in a communal group 
some value which does not derive from the natural rights of the 
individuals concerned. 

You will recall that God was not mentioned once in the new 
Constitution. The omission was deliberate, and for good reasons. 
The authors, some of them religious, some irreligious men, could 
all look back upon strife and persecution engendered by religion 
and they saw no reason for including any reference to God in so 
important a civil document. They explicitly prohibited the Fed- 
eral Government from fostering religion in any form; perhaps 
this was pacifism of a sort, but how tragic it would have been 
if a majority of the thirteen states, however counted, had carried 
the day on our national religious doctrine. 

God was mentioned only once in the Federal Convention Hall. 
At a crisis in the debate over states rights, when it seemed for 
the tenth time that the Philadelphia efforts would go in vain, my 
colleague in science, Franklin, speaking from the conviction, for 
which he said he had evidence (evidence, incidentally, which he 
did not present to the Convention), that God governs in the af- 





8 For a further expression of this view see Smmpson, THE MEANING oF Evo- 
LuTion (Terry Lectures) Yale University Press, New Haven (1949). For a 
contrary view see Gerarp, A Bro.ocist’s View or Society, University of Chi- 
cago Press (in press), and WINGATE, The Rights of Man, A Biological Approach 
Human Ricuts, UNESCO, New York (1949). 


























1951] SCIENCE VERSUS METAPHYSICS 67 





fairs of men, moved that each meeting of the Convention be opened 
by prayer. Sherman seconded the motion. Hamilton and others 
expressed a variety of opinions. To begin prayers now might 
cause talk and lead the public to suspect that there was trouble 
behind closed doors. It was not the Quaker custom to have prayers 
at political meetings, and this was Philadelphia. Among the dele- 
gates were not only Quakers but Episcopalians, Presbyterians, 
Methodists, Baptists, Roman Catholics and Deists. It was pointed 
out that the Convention had no money to pay a chaplain, anyway. 
The motion was never put by chairman General Washington, and 
the meeting adjourned without action. 

Gentlemen, I promised to present evidence that my client, 
when freed from transcendental metaphysics, can stand on his 
own feet. As such evidence, I submit the Constitution of the United 
States. 

I am not a student of government, I have only a vague idea 
that sometimes the Constitution works well and sometimes it does 
not. I am not in a position to criticise it or recommend any amend- 
ment, but it is clear even to a biologist that all is not sweetness 
and light. In the rhetoric of the day, one may view with alarm 
the circumstance that government has failed to elicit from the 
electorate the ‘collective wisdom of the continent’; more frequently 
than not the poll is a statistical resultant of intentionally or ignor- 
antly deceptive oratory, preconception, prejudice and concealment, 
of ambition and avarice. One may view with alarm the develop- 
ment of the Federal Government in the direction of a paternalism 
that discourages industry, thrift and economic independence; with 
so much emphasis upon what society owes to every man under 
the Bill of Rights, there is little consideration of what every man 
owes to society under what the biologist, Conklin,? has called the 
unwritten Bill of Duties. One may view with alarm the danger 
of a ‘World Recovery Program’ whereby the economic resources 
of this and other countries will be drained and the standard of 
living substantially lowered in order to maintain viable the dense 
populations of the poverty-stricken countries of the earth; the 
general good of all mankind is not an ultimate, absolute value, 
for ‘all mankind’ is but an aggregate which has as such no natural 
rights that do not issue from the rights of the individuals concerned, 
both those who are to be benefited and those who are to be com- 
promised. One may view with alarm our failure to arrive at that 
world Utopia visualized by Franklin, a land where a philosopher 
would be at home in any part; even as the Federal Convention 
was divided by political states rights, we remain today divided by 
metaphysical states rights. 


9 ConKLIN, Man: REAL AND Ipeat, Chas. Scribner’s Sons, New York (1943). 
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These alarms are ameliorated, however, by a long view of 
history. Civilization extends back scarcely more than five or six 
thousand years; empiric science, except for a brief, abortive period 
in Greece, not much more than three hundred years; our Consti- 
tutional Republic only one hundred and sixty-three years; scarcely 
ninety years ago it was torn by civil war, thirty-three years ago 
by a war with Germany, nine years ago by a second war with that 
same country, each war a catastrophe reducing by a substantial 
measure the opportunity for the maximization of any human satis- 
factions even as it saved the opportunity as a whole. But it is not 
science that has failed. It is the adequate dissemination and appli- 
cation of science that is deficient to a point threatening our wel- 
fare. What is taught in our schools is too much the science of 
gadgets and not enough the science of man. Our textbooks are 
adroitly written to conceal and frequently to mislead, lest they 
offend one or another of a variety of religious beliefs, it being as- 
sumed that any and all religious beliefs, because they are relig- 
ious, are necessarily right, whereas in fact we have no reason 
whatever to believe that any of them are right, and certainly most 
of them are wrong. 

To repeat, I rest my case on the assertion that all values have 
a naturalistic basis which I find in the biological fact that every 
living organism operates to maximize its satisfactions. I claim that 
freedom to do this without unjust let or hindrance is the natural 
right of man, his by inheritance from two thousand million years 
of evolution. If I understand him correctly, one of the most dis- 
tinguished Catholic philosophers in this country dismisses freedom 
itself (with what he calls its individualistic overtone) as merely 
an idea, a product not so much of metaphysic as of a myth or 
mood.!° If I am correct, then the conflict between us is even more 
fulminant than I supposed, for this is a declaration that he and 
his church are enemies not only of democracy but also of biology. 
Freedom is not the, product of any metaphysic or of any myth or 
mood; it is not even something which we once had in the Garden 
of Eden but lost in consequence of the affair of the apple; it is 
something that every organism has been fighting for ever since 
life first stirred in the primeval mud. The effort to attain it is the 
dynamic of life itself, and that effort will never cease so long as 
the pulse of life beats its dynamic rhythm. 





10 Murray, supra note 7 at p. 63. 
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Claims Administration in the Ohio 
Unemployment Compensation Board 
of Review 


Luoyp E. FisHer, Jr.* 


Administration in Ohio of claims for unemployment compen- 
sation is divided at the administrative level between the Ohio 
Bureau of Unemployment Compensation and the Ohio Unem- 
ployment Compensation Board of Review. Claims are first pro- 
cessed through the Bureau (BUC) in the manner detailed in an 
earlier issue of this Journal.! Upon completion of the administra- 
tive process within the BUC, the determination of the Administra- 
tor becomes final unless an interested party gives timely notice 
that he desires a review of that determination by the Board of 
Review. “Interested party” is defined by the Act? as “. . . the 
claimant, his most recent employer, any employer in such claim- 
ant’s base period and the administrator.” To be timely, the notice, 
given on Form UCO - 901 or by signed letter,3 must be properly 
filed* within ten calendar days after notification of the Adminis- 
trator’s decision through delivery to the appellant or mailing to 
his last known postal address.’ A properly perfected application 
for review requires that the Board of Review grant the appeal as 
of right.® 

Accompanying the legislative provision for an obligatory re- 
view is an authorization to the Board to secure assistance through 
employment of referees, reporters, an examiner, a secretary, and 
a clerical staff.’ At the present time some twenty-five referees 





* Member of the Ohio Bar; J. D. 1949, The Ohio State University. 

1 Ball and Lee, Claims Administration in the Ohio Bureau of Unemploy- 
ment Compensation, 10 Onto Sr. L. J. 207 (1949). 

2 Onto Gen. Cope § 1345-1 (g). 

3 UCO-901, “Notice of Appeal from Decision of Administrator,” carries; 
Appeals Docket number; claimant’s name, address, and Social Security num- 
ber; date of determination; reasons for appeal; name of employer and place 
of employment; signature of appellant. 

4 Rule 901.3 of the Board specifies that notice may be lodged “with the 
Board, with the Administrator or one of his deputies, or with an employee of 
another state or federal agency or with an employee of the Unemployment 
Insurance Commission of Canada charged with the duty of accepting 
claims .. .” 

5 When there is a question whether the appeal has been filed within the 
ten-day period, the matter is referred to the Board’s Examiner and to the 
Board members. If it is determined that the filing was tardy, a mimeographed 
decision is mailed to all interested parties advising them of this disposition. 

6 Onto Gen. Cone § 1346-4. 
7Id. § 1346-3. 
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conduct hearings and gather testimony for the Board. The Board 
itself consists of three members, appointed for six-year terms by 
the Governor with the advice and consent of the Senate. Not more 
than two of the members may be of the same political party, and 
not more than one may be a person classified as either the employ- 
er’s or the employee’s representative. The Act apparently con- 
templates, and in operation has achieved in fact, a completely 
autonomous Board of Review, separate and distinct from the BUC 
save that it has access to all Bureau records necessary for the 
effectuation of its official duties. 


CLAIMS ADMINISTRATION IN THE BOARD OF REVIEW: DESCRIPTION 


Operations before the Referee Hearing 

Regardless of the form employed, all notices of appeal are 
directed to the office of the Secretary of the Board of Review. 
That office maintains a record of all such notices showing the 
claimant’s name, social security number and the issue involved 
in each appeal filed during the day. This record, together with the 
appeal form, is sent to the Benefits Department of the Bureau of 
Unemployment Compensation where a stop order is issued to 
suspend payments on the claim, and the folder containing the 
material relating to each claim on appeal is pulled from the file.° 
These claim folders and their contents are then dispatched to the 
Board of Review. 

The Board of Review secretarial staff makes the initial prep- 
arations for the hearing by assigning an appeals docket number 
and making an index card for each case. Each appeal is given 
such a number when the claim folder for that appeal is received 
from the Benefits Department. Because employees’ representa- 
tives sometimes file a blanket appeal for all employees even though 
individual employees have not filed a claim for benefits, the num- 
bering of the appeal is deferred until this time so as to be certain 
that the appeal has been taken in a case where a claim has been 
filed. The appeal docket number is written directly on the claim 
folder where it serves as a reference while the case is before the 
Board of Review and as a record of the appeal when the folder is 
returned to the Benefits Department. For each appeal the clerical 
staff also prepares an index card upon which the progress of the 
case is posted at each stage of its administration. By referring to 
this card it is possible to ascertain the status of each case. During 
these operations, the Board Secretary notifies all persons to whom 
notice of the decision of the Administrator has been given that 





8 Ibid. 
9 The file folder contains: copy of the original claim; determination form; 
application for reconsideration; notice of decision of the Adjustment Unit. 
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an appeal has been taken.!° 

To assign the case for hearing, the Board’s Secretary deter- 
mines the city where the hearing is to be held, usually allocating 
it to the residence of the claimant. The number of appeals from 
Cleveland and Cincinnati is such that these claim folders are col- 
lected and sent to referees permanently assigned to these cities. 
Appeals involving the same employer are also bundled together 
so that they may be heard at the same time. The claim folders for 
the cases are filed according to the city of hearing and a tentative 
assignment sheet is prepared showing the name of the town, the 
date of the hearing, and the referee. Arrangements are then made 
with the local authorities for space in which to conduct the hearing 

3 and, when confirmation is received, a final assignment sheet is 

; made which lists the week’s hearings for each referee. This sheet 

7 contains the name of the town, the names of the parties, and the 
time and place of the hearing. The claim folders for the assigned 
cases are given to the respective referees and remain with them 
until a decision is rendered. 

The final step before the hearing is to notify all interested 
parties. Board of Review Rule 903 requires that notice be given 
at least seven days before the hearing, but as a matter of practice 
the notices, on Form UCO-903,'! are mailed eight or ten days in 

i advance. The Form is sent by first class mail and a record kept 
4 of all persons notified and the date of mailing. 
The Referee Hearing 

At the time and place of the hearing, testimony is given under 
oath but no stenographic record is kept unless ordered by the 
referee or permitted by him after a request is made by a party. 
Where no record is kept the referee makes memorandum notes 
from which he later dictates his decision. The referee has a broad 
discretion in the conduct of the hearing. He is not bound by the 
common-law or statutory rules of evidence nor by technical rules 
of procedure. Where a party is not represented by counsel, Board 
of Review Rule 905.2 requires the referee to “advise said party as 
to his rights, aid him in examining and cross-examining witnesses, 
and give him every assistance compatible with the impartial dis- 
charge of his official duties as such Referee.” The referee’s hear- 
ing is not limited to the issues decided by the Administrator but 








10 Notice of the appeal is given on form UCO-902, “Notice That: an Ap- 
peal Has Been Filed From Decision of Administrator,” which carries: appeal 
docket no.; name, address, SS number of claimant; name of party filing the 
appeal; issues on appeal. 

11 UCO-903, “Notice of Hearing on Appeal From Administrator,” carries: 
appeals docket number; name, address, SS number of claimant; name of appel- 
lant; date, hour and place of hearing, issues on appeal; rights of parties to 
an appeal. 





72 OHIO STATE LAW JOURNAL [Vol. 12 


may develop any and all issues brought out by the appeal. For 
this reason, the hearing is usually said to be de novo. Actually, 
it is the first “hearing” of the case because the Administrator’s 
decision is based on facts gathered ex parte and is not considered 
a “hearing” in the legal sense nor is it a “fair hearing” under 
Section 303 (a) (3) of the amended Social Security Act. If one 
or all of the parties fail to attend the hearing the referee may 
decide the appeal on the record, together with the testimony of 
the parties present, if any. 
Operations After the Referee Hearing 

During the days of the week when he is not hearing new cases, 
the referee dictates the decisions of the cases heard the preceding 
week. These decisions are typed, the referee makes corrections 
on the typed copy, and a mimeograph stencil is cut from the cor- 
rected copy. The stencils are sent to the mimeographing room 
where about fifty copies are made of each decision. These copies 
are sent to the Secretary of the Board of Review who mails copies 
to the parties to the appeal. Other copies are sent to the members 
of the Board of Review, to the referee decision file, the Chief Ref- 
eree, the Department of Research and Statistics and to the referees. 
Various public and private interests also receive copies of the 
referee decisions. These include: the Social Security Board, Re- 
gional Federal Security Board, members of the Advisory Council 
of the Unemployment Compensation Commission, a number of 
employer associations and labor unions, publishers of loose-leaf 
services, Ohio State University, tax consultants, and others. 

Section 1346-4 of the Ohio General Code provides that the 
referee’s decision shall be deemed the final decision of the Board 
unless an interested party applies for leave to institute a further 
appeal or the Board acts on its own motion. The statute specifies 
that such action must be taken within ten days after the referee’s 
decision is mailed to the last known addresses of the parties, and 
to facilitate the recording process the date on which the decision 
is assumed to have been mailed is the date which appears on the 
face of the decision. If no action is taken within the ten-day period, 
the case is considered closed and the clerical staff completes the 
file on it. The records of the appeal are taken from the claimant’s 
folder and placed in a new file folder bearing the appeal docket 
number. This new folder remains in the Board of Review files 
as the record of the case. The claimant’s folder and its original 
contents are returned to the Benefits Department of the Bureau. 

When a claim is removed or transferred to the Board on its 
own motion all interested parties are notified by Form UCO-935A"? 





12 UCO-935A, “Notice of Removal Or Transfer of Claim to Board of Review 
On Its Own Motion,” carries: appeal docket number, name, address and SS 
number oi claimant; issues on appeal. 
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and when a hearing date is set, the parties receive notice on Form 
UCO-935B.'"5 This procedure, seldom used, has in recent years 
been confined almost entirely to cases where there was a patent 
error in a referee’s decision but the referee could not be contacted 
to vacate it. During the ten-day appeal period any interested party 
may file Form UCO-931'* or any other written application for 
leave to institute further appeal. When such an application is 
filed, all parties are notified by Form UCO-932.!5 Each of the 
three Board members makes a separate study of the record of 
the case and the referee’s decision and the Board then decides 
whether to allow or disallow further appeal. If there is a disal- 
lowance, interested parties are notified on UCO Form 933'° and 
they then have thirty days from the date of mailing in which to 
appeal to the common pleas court.!? If the Board decides to allow 
further appeal, all interested parties receive Form UCO-934A'% 
notifying them of the allowance of the application and, when the 
hearing date has been set, Form UCO-934B’ is used as notification 
of the date, time and place. 
Hearing by the Board of Review 

The Board has several procedural methods open to it in con- 
ducting the hearing. It may sit as a three-member board and 
hear oral testimony and argument, it may limit the parties to writ- 
ten argument, or it may assign the case to a referee. Because of 
limitations of time and space, the Board hears oral testimony and 
argument only on the most important cases. The usual procedure 
is to assign the case for hearing before a referee who did not hear 
the original appeal from the Administrator’s ruling. A complete 
stenographic transcript is made and the Board bases its decision 





13 UCO-935B, “Notice of Hearing on Claim Removed Or Transferred to 
Board of Review on Own Motion,” carries: appeal docket number, name, ad- 
dress and SS number of claimant; date, hour and place of hearing; issues on 
appeal; rights of parties to appeal. 

14 UCO-931, “Application For Leave to Institute Further Appeal,” carries 
the usual appeals docket number; name, address and SS number of claimant; 
reasons for desiring further appeal; date of referee hearing. 

15 UCO-932, “Notice That an Application Has Been Filed to Institute 
Further Appeal,” carries: appeals docket number; name, address and SS 
number of claimant; name of appellant; relevant rules of the Board. 

16 UCO-933, “Decision,” carries: name, address and SS number of claimant; 
date of referee decision; date of application for further appeal; notice of dis- 
allowal. 

17 Oxt0 Gen. Cove § 1346-3 

18 UCO-934A, “Notice of Allowance of Application for Leave to Institute 
Further Appeal,” carries: appeal docket number; name, address and SS number 
of claimant; name of applicant; issues on appeal. 

19 UCO-934B, “Notice of Hearing on Appeal From Decision of Referee,” 
carries: appeal docket number; name, address and SS number of claimant; 
name of applicant; date, hour and place of hearing; issues on appeal. 
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upon this and the other records in the case. Board of Review Rule 
936 requires that within a reasonable time after the hearing the 
Board must render a written decision setting forth the reasons 
therefor. It further stipulates that the decision shall be signed 
by the concurring members and, in the event the decision is not 
unanimous, permits the dissenting member to file a written dissent. 
A mimeographed copy of the Board decision is prepared and mailed 
to all interested parties in the same manner as was the decision 
of the original referee. 

As soon as the Board decision is mailed, the claimant’s folder 
and contents are returned to the Benefits Department and the 
remaining material transferred to a Board of Review folder for 
filing. Closing the case in the Board of Review is especially im- 
portant in those cases where the Board affirms a referee decision 
allowing benefits; this results from the fact that Section 1346-4 
requires the benefits to be paid notwithstanding further appeal 
and in order to pay the benefits the claimant’s records must be 
available for processing by the Benefits Department. The com- 
pletion of the files closes the case at the administrative level al- 
though any interested party has thirty days after the date of mail- 
ing the decision in which to take an appeal to the common pleas 
court. If the appellant is an employee he may bring the appeal 
in the county where he is resident or was last employed. The em- 
ployer may file his appeal in the county of his residence or prin- 
cipal place of business. If it is the Administrator who is appealing 
he may file the proceeding in the county of the employee’s resi- 
dence or last place of employment or in the county where the 
claimant’s most recent base-period employer has his principal 
place of business.?° 


CLAIMS ADMINISTRATION IN THE BOARD OF REVIEW: EVALUATION 


The very existence of the Ohio Unemployment Compensation 
Act attests that the unemployed worker is in need of compensation 
which, if eligibility requirements are satisfied, should be paid him 
with all possible dispatch. This means that when a determination 
of the Administrator is appealed to the Board of Review, two 
pressures are brought to bear upon each succeeding operation; 
one is the necessity for affording all interested parties a fair hear- 
ing, while the other is the equally urgent necessity of speedy de- 
termination. It is patently apparent that these two pressures often 
drive in diametrically opposing directions. Yet both must be ac- 
commodated if claims administration is to be satisfactory in the 
Board of Review. Inasmuch as there has been little judicial par- 
ticularization of the fair hearing principle as articulated in the 





20 Onto Gen. Cone § 1346-4 
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Act, objective evaluation of this factor required observation of 
the actual operations into which, as previously developed, the 
process of Board review divides itself. Employing as a schedule 
of observational guides elements of fair hearing commonly ac- 
cepted in similar branches of administrative law, the researcher 
evaluated the hearing notice provisions, some 125 referee hearings, 
75 by personal attendance and another 50 by study of the record, 
and the subsequent decisional process. This direct personal con- 
tact with Board of Review operations provided at the same time 
a basis for evaluation of the correlative factor of speedy determina- 
tion of claims. Following the same divisional categories into which 
the administrative review process falls, actual elapsed time for 
each major operation was appraised in the light of its functional 
character and its inherent temporal requirements. The following 
pages reveal the judgments formulated on the basis of these criteria. 
Operations Before the Referee Hearing 

Pre-hearing operations require, on the average, 27 days: 7 
days for receipt of claimant’s file folder from the Bureau of Un- 
employment Compensation; 10 days for notification of the filing 
of the appeal, scheduling of the hearing and preparation of the 
case; and 10 days waiting period before the actual hearing. The 
period of greatest variation is the initial time lag between the 
Board’s request for the claimant’s file folder from the Bureau and 
its receipt in the Secretary’s office. Depending upon the claim 
load, this period may vary from several days to several weeks. 
A considerable bottleneck results, since the Board Secretary can 
do nothing on the appeal until this file is received. The solution 
would appear to lie in the addition of further personnel in the 
Bureau, if greater efficiency is impossible of attainment with ex- 
isting personnel. 

The right to receive notice of a Board hearing concerning a 
claim for compensation is recognized by both statute”! and Board 
regulation.2? These provisions are expressions of the general prin- 
ciple requiring notice to persons whose interests may be affected 
by the ruling of an administrative body in the exercise of adjudi- 
cative functions. The form of notice, UCO Form 903, contains the 
date and place of hearing and a brief description of the issues on 
appeal. On these matters, the form appears to be entirely adequate. 
In also serving as one, and in many instances the primary, source 
of information concerning the right of representation and the com- 
pulsory process available to the parties, the form is probably less 
effective. The information is printed on the back of the form in 
language of reasonably sufficient clarity and the front carries a 





21 On1o Gen. Cope § 1346-4. 
22 Rule No. 903, Ohio Unemployment Compensation Board of Review. 
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reference to the important material on the back; yet almost one 
third of the claimants had not read or did not understand the in- 
structions. However, this disadvantage is considerably offset by 
the referee’s duty and practice of aiding unrepresented parties and 
allowing the hearings to be rescheduled if important evidence can 
be obtained later. 

The Ohio Unemployment Compensation Act requires that all 
interested parties be notified of a referee’s hearing on a claim for 
benefits.23 Section 1345 - 1 (g) defines the term as “. . . the claim- 
ant, his most recent employer, any employer in such claimant’s 
base period and the administrator” and, in fact, all these persons 
are notified of the hearing by UCO Form 903. Since no other 
persons have a direct interest, the procedure seems to give notice 
to all proper parties. 

In the early days of the Board, the notice of hearing was sent 
by registered mail with return receipt requested but in recent 
times it has been the practice to send the notices by first-class 
mail. The reason is, of course, financial. However, where it is 
shown that an interested party, without fault on his part, did not 
receive notice of the hearing, the hearing is rescheduled and the 
party is allowed to present his case. Considering this practice, 
the fact that the hearing notice is the final communication of a 
series, and balancing the cost of administration against the amounts 
involved, the use of first-class mail has not diminished the efficien- 
cy of notice or worked any substantial injustice. 

Basically, the time lapse between the notice of hearing and 
the hearing itself represents an attempt to provide the parties 
with adequate time for preparation and yet prevent undue delay 
in a system predicated upon the need for prompt compensation 
for eligible claimants. While the Ohio statute does not specify the 
number of days that must separate notice and hearing, Board of 
Review rule 903 requires the notice to be mailed “at least seven 
(7) calendar days before the date thereof” and it is the custom of the 
Secretary of the Board to mail the notices eight or ten days prior 
to the hearing date. For the usual case, this time lapse is sufficient 
but in some cases where a party desires to subpoena witnesses the 
period is not adequate since a list of these witnesses must be filed 
with the Secretary of the Board at least five days in advance of 
the hearing.”* 

Certainly there is no basis in these circumstances for reduc- 
tion in the length of the waiting period. Nor, short of an increase 
in stenographic aid, does the intermediate period immediately pre- 
ceding this appear to be susceptible to reduction in time consumed 





23 Onto Gen. Cone § 1346-4. 
24 Rule No. 965, Ohio Unemployment Compensation Board of Review. 
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without impairing safeguards to individual rights. The present 
time for preparing the appeal for referee hearing, notifying in- 
terested parties and scheduling the hearing can doubtless be re- 
duced in individual cases but not in the handling of large numbers 
of appeals. 


The Referee Hearing 

Faced with the prospect of an administrative hearing, most 
people would appreciate the assistance of an expert and this right 
to representation is given by the Ohio Unemployment Compensa- 
tion Act.?5 In some hearings none of the parties are represented but 
it is not uncommon to find labor union representatives, actuarial 
accountants, attorneys and representatives from employers’ organi- 
zations acting on behalf of the persons involved. The actuarial 
accountant firms are the most common representatives since they 
generally represent a number of large employers. As might be 
expected in a hearing involving unemployment compensation bene- 
fits, most claimants are not represented either because of inability 
to hire an attorney, an unwillingness to seek legal aid, no available 
union representative, or some other reason. Where any party is 
not represented, Board rule 905.2 directs the referee to advise the 
party of his rights, aid him in examination and cross-examination 
of witnesses and “give him every assistance compatible with the 
impartial discharge of the Referee’s official duties.” In actual 
practice, most of the referees observed did just that. In clear, 
everyday language, they tried to explain the issues involved and 
the functions of the various people present at the hearing; the 
entire direct and cross-examination for the unrepresented party 
was often done by the referee, who explained involved or tech- 
nically phrased questions. During the entire period of observa- 
tion, there were few, if any parties who, because of a lack of rep- 
resentation, were denied the opportunity to present and develop 
their cases. 

Another device available to the parties is the right to use the 
Board’s power of compulsory process to force the attendance of 
witnesses, the production of records, and so on. The Board of 
Review is specifically given the power by statute*® and the Board 
procedure makes subpoenas available to all parties if a request is 
made to the Board Secretary five days before the hearing.?” Theo- 
retically, compulsory process is a valuable element of a hearing 
process but it is used in comparatively few referee hearings. This 
is the result of a number of factors, some of which are the following: 
ignorance of its possibilities, use of other evidence that might be 





25 Onto Gen. Cone § 1346-4. 
26 Onto Gen. Cone §§ 1346-3, 1345-24. 
27 Rule No. 965, Ohio Unemployment Compensation Board of Review. 
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inadmissible in a court hearing, and the failure of unrepresented 
parties to understand the issues to be heard and the evidence help- 
ful to their case. In the light of the difference between the referee 
hearing and a court trial, encouraging greater use of the subpoena 
might be difficult to justify. 

Two other aids, the oath and the stenographic record, may be 
utilized by the parties. Traditionally, judicial testimony has been 
under oath and all testimony before the Board of Review referee 
is so taken. In emphasizing the solemnity of the hearing and sub- 
jecting the witnesses to penalties for false statements, the oath is 
probably valuable. Unlike the oath, the stenographic record is 
not a mandatory part of the hearing. It is available, at the cost 
of the requesting party, only when approved by the referee save 
in rare instances where the referee may order an official tran- 
script made.?* The elimination of the requirement of a transcript 
at this level is a common phenomenon of administrative law and 
there is no indication that the unemployment compensation hear- 
ings require a unique treatment. 

The referee’s explanatory statement of the issues raised by 
the appeal and the parties present is a stock method of opening a 
hearing and is used very effectively by some referees, Given in 
a conversational tone and in ordinary language, it puts the parties 
at ease and gives them some insight into the events to follow. In 
most of the hearings observed, the explanation of the issues was 
fairly clear but the claimant was frequently left ignorant of the 
role of the actuarial accountant if one appeared as employer rep- 
resentative. There is a good chance that an uninformed claimant 
may consider these men as Board personnel rather than in the 
nature of adversaries since they often do not take the oath at a 
particular hearing and show a general familiarity with unemploy- 
ment law and procedure. Because of this, the referee should make 
clear the status of the employer representatives if the claimant is 
not aware of it. .; 

Part of the warp and woof of the Anglo-American judicial 
fabric is the right to present one’s case and to cross-examine ad- 
verse witnesses. This practice has been carried over into many 
administrative tribunals, including the Unemployment Compen- 
sation Board of Review. While the usual time alloted to a hearing 
is thirty minutes, this is only for scheduling purposes and the 
parties are not told of, nor bound by, any time limitation. In all 
the hearings observed, the parties were allowed to state their 
cases and to present the evidence they felt to be necessary, limited 
only by questions of relevancy. It was apparent in most instances 
that the referees were giving witnesses and parties an opportunity 





28 Rule No. 905.1, Ohio Unemployment Compensation Board of Review. 
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to tell their full stories and the hearings were always closed by 
asking if anyone had anything else to say about the case. Cross- 
examination was extensive and seldom curbed except where it 
was obviously being used only to berate the person examined. 
Since in most cases the referee hearing is the only opportunity 
for anything except an ex parte determination of the parties’ 
rights, the right fully to state a case and to cross-examine adverse 
evidence is extremely important; the conduct of the hearings shows 
an appreciation of its importance. 

Like many other informal hearings, the referee hearing is 
not punctuated by contests over the admissibility of evidence. The 
referee is not bound by common-law or statutory rules of evidence 
and exercises a wide discretion in allowing parties and witnesses 
to testify. In all the hearings noted, the admissibility question was 
never raised, yet evidence was considered that might well have 
been excluded by the hearsay or other formal rules of evidence 
had the proceeding been a jury trial. The result is that the referee 
hearing is a smooth-running investigation with no bickering over 
procedure and with all evidence presented that might have a 
bearing upon the outcome. This latter is particularly essential 
since the hearing is not confined to the issues in the original de- 
termination by the Administrator but is a hearing de novo on any 
and all issues that may arise. 

Two definitive conclusions emerge from extended considera- 
tion of the hearing process. The first is that the parties to a referee 
hearing are accorded a “fair hearing” within the meaning of this 
concept in modern administrative law. Certain available rights 
such as those of employee representation and use of compulsory 
process, might be exercised to a greater extent than at present, 
but the failure to utilize these aspects of the procedure can in no 
way be laid at the door of the Board. The only point open to 
question is the seemingly inadequate identification of actuarial ac- 
countants appearing as employers’ representatives; the referee 
should take greater care to explain to claimants the status of such 
persons in that small portion of the cases where they may be mis- 
taken by claimants as Board personnel. The second definitive con- 
clusion is that, while the hearing is fair as now conducted, it could 
not properly be expedited. The time allotted is one day, clearly a 
minimum in the light of the nature of the hearing, the require- 
ments for thorough consideration, and the duties falling upon the 
referee. 


Operations After the Referee Hearing 

The process of organizing the testimony and evidence gathered 
at the hearing, making a legal analysis of this material and, fin- 
ally, drafting a decision based upon it is not an easy task. The 
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qualifications for the position of referee have varied from time to 
time but in general the individual must have been admitted to 
the Bar of Ohio and have had a specified number of years’ exper- 
ience either in general practice or in labor and industrial relations. 
Having met these qualifications, the applicant is given oral and 
written examinations; a civil service appointment list is made from 
the grades established by the examinations and the prior exper- 
ience in allied fields. Appointments are made from this list in 
the same manner as to other civil service positions. The referees’ 
compensation, set by the Unemployment Compensation <Act,’? 
ranges from a minimum of $5,000 to a maximum of $6,000 per 
year. Over the years, this method of selecting the referees has re- 
sulted in the acquisition of a hearing staff that seems well quali- 
fied for its job. The men are at once cognizant of the legal phases 
of the hearing and familiar with the practical problems of the 
industrial world out of which the cases arise. Variations exist, of 
course, in the abilities and experience of the referees but there 
was no observed instance where an overall lack of background or 
training appeared. 

Like any human being doing an adjudicative job, the referee 
is subject to the influence of past experience and environment, yet 
there is a surprising lack of bias evidenced in either their conduct 
of the hearings or in their written decisions. The files show no 
significant pattern of decisional trend toward claimant or employer 
and there is little feeling about the hearing rooms that certain ref- 
erees are “claimant-minded” or “employer-minded.” In the event 
that a referee does have a personal interest in a case, he may be 
challenged and, on the decision of the Board of Review, disquali- 
fied to conduct the hearing.*° 

In addition to the referee’s personal qualities, other organiza- 
tional factors may affect the decision that is rendered. Turning 
first to the burden of proof, it is important to note the nature of 
the referee hearing. Although commonly called a trial de novo 
or an administrative review, it is a far cry from anything resem- 
bling the legal error proceeding or the chancery trial de novo. 
There are no pleadings, no issues have been framed; it is really 
the initial hearing before a person charged with the duty of finding 
the facts. In light of this, and the desire to retain the informality 
of an administrative hearing, it is not surprising to find the referee 
hearing practically devoid of a burden of proof, at least in the 
formal legal sense. The Ohio Supreme Court has said that at the 
judicial level: “The burden of proof to establish a claimant’s rights 
to benefits under the unemployment compensation law rests upon 





29 Onto Gen. Cope § 1346-3. 
30 Rule No. 904, Ohio Unemployment Compensation Board of Review. 
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the claimant’! and, in the interests of orderly procedure, the 
claimant is usually the first to present his story at the hearing. 
In this respect, then, and to the extent that he must show eligibility 
for the compensation claimed, his evidence must outweigh the 
testimony tending to show ineligibility; but the referees are neither 
instructed to approach the hearing with a concept of burden of 
proof nor are the written decisions based upon it. 

Closely allied to the matter of burden of proof is the question 
of the effect upon the hearing of the official records of the Bureau 
of Unemployment Compensation. The papers relevant to the claim- 
ant’s employment record, his claim for compensation and the ad- 
ministrator’s determination are the only background materials 
available to the referee before the hearing. However, the referee 
makes no attempt to pre-judge the case from the records of the 
Bureau and he usually does not study them before the hearing. 
The issues decided by the Administrator may be used as a basis 
for the initial discussion at the hearing but there is no assumption 
that the facts or decision evidenced by the records are prima facie 
correct and that therefore the parties are subject to a heavy burden 
of rebuttal. The Bureau records are regarded as evidence in the 
case but they are not presumed to be correct; they are not given 
any more weight than other evidence and they are as subject to 
cross-examination and rebuttal as is any other evidence presented. 
This attitude toward Bureau evidence seems fair to all parties in- 
volved and is in keeping with the theory and practice of maintain- 
ing the Board of Review as an autonomous body, separate and 
distinct from the Bureau of Unemployment Compensation. 

The final step in the decisional process is the drafting and 
mailing of the decision. Part of the effectiveness of this step de- 
pends upon the material available to the referee to aid him in 
drafting his findings into written form. The usefulness of the 
facts gathered at the hearing will be impaired unless the referee 
can render a decision upon them in the light of other cases decided 
by referees, the Board of Review, and the courts. To help him 
keep abreast of current developments, the referee may refer to a 
docket file of his own decisions, loose-leaf services, the Federal 
Interpretation Service, and mimeographed digests of Ohio court 
cases involving the unemployment compensation law. All of these 
are readily available while the referee is drafting the findings. It 
is important that the written decision cover all the issues raised 
at the hearing and that the findings of fact, the reasons for the 
decision and, finally, the decision itself be set out in a clear, con- 
cise manner. The referees are encouraged to model their decisions 





31Kontner v. Board of Review, 148 Ohio St. 614, 622, 76 N.E. 611, 616 
(1947). 
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after a format designed to accomplish these ends. This format is 
changed and improved from time to time, and although it is not 
as stylized as a legal form book it does serve to give a certain 
uniformity to the organization of the various referees’ decisions. 
Writing the findings in the form now used makes them more 
readily understandable to the persons receiving them and thereby 
gives substance to the provision requiring that mimeographed 
copies of the decision be mailed to all interested parties. That re- 
quirement and the use of first-class mail appear to constitute an 
adequate method of notification. 

Operations after hearing normally require 17 days: 10 days 
for drafting, typing, correcting, and approving the decision; and 
7 days for the preparation and mailing of the mimeographed cop- 
ies. The decisional process itself is not one to be hurried; as the 
heart of the administrative adjudication in unemployment compen- 
sation, the referee’s deliberations should have the benefit of the 
time-spread now accorded them. The time requirements for the 
other remaining operations, while they are mechanical in nature, 
are nevertheless relatively inelastic, being subject only to some 
reduction through addition of more stenographic personnel. From 
this it may be seen that in the post-hearing operations, as in earlier 
operations, opportunities for more speedy resolution of claims ap- 
peals are quite limited if adequate safeguard of the rights of in- 
terested parties is to be maintained. Otherwise stated, the oppos- 
ing pressures of fair hearing and speedy determination are quite 
satisfactorily accommodated in current claims administration in 
the Board of Review. 
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Foreword 
Rosert E. MatHews* 


The articles which follow are four of the seven major addresses 
delivered on February 24, 1951 at the Conference on Standards 
of Price and Wage Stabilization sponsored by the College of Law 
and the Law Alumni Association with the cooperation of seven 
other divisions of The Ohio State University. The Departments 
of Business Organization, Economics, History, Industrial Engineer- 
ing, Political Science and Rural Economics as well as the Graduate 
School actively participated in framing the program and procuring 
the distinguished speakers. The principal speaker on the program 
was the Honorable Michael V. DiSalle, Director of Price Stabili- 
zation. Since Mr. DiSalle’s address received national newspaper 
coverage it is not included here. 

As will be noted, we are here publishing one address from 
the morning program on price stabilization and three from the 
afternoon discussion of wage stabilization. It is a matter of much 
regret that time and space limitations preclude reproduction in 
these pages of the two papers on price control presented by Pro- 
fessor J. Kenneth Galbraith, of the Department of Economics at 
Harvard, formerly Deputy Administrator, Office of Price Admin- 
istration, and Mr. Ralph Lazarus, Vice President of F. & R. Lazarus 
& Company, Columbus, Ohio. 

In addition discussion was helpfully advanced by three com- 
mentators in the morning, Mr. Paul Key, of the Columbus Bar, 
formerly Chief Price Attorney for the Columbus District, Office 
of Price Administration; Mr. John Sims, Executive Secretary, Ohio 
Farm Bureau, and Professor Clifford James, Department of Eco- 
nomics, Ohio State University, and formerly General Price Ex- 
ecutive and State Price Officer, Office of Price Administration. 
In the afternoon, discussion and comments were contributed by 
Mr. Ray Suter, Industrial Relations Director, Ohio Chamber of 
Commerce, formerly Director of Wage Stabilization, Cleveland 
Regional War Labor Board, and Professor Alma Herbst, Depart- 
ment of Economics of the University, formerly a member of the 
Wage Stabilization staff of the Cleveland Board. The authors of 
the four papers which follow are appropriately identified in each 
instance. 

The subject matter of these talks is of peculiar importance 
in these early days of government controls during the current 
emergency with the constant readjustment in scope of the area 
of regulation and the almost daily flow of new administrative de- 
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terminations. On the other hand, this very aspect of immediacy 
requires that the reader keep constantly in mind the date of the 
Conference. Information then timely, opinions then offered, pre- 
dictions then suggested, must be faithfully read as of February 
24, 1951. Later events may have confirmed or repudiated or quali- 
fied these statements. Their timely and immediate interest to the 
Bar gives cause of particular gratification that this Journal has 
found it possible to make them available only a few weeks after 
they were presented. 











Standards for Price Stabilization 


Ricuarp H. Fre.p* 


When a lawyer and an economist are asked to speak successive- 
ly on the subject of price stabilization standards, it is perhaps im- 
plicit in the invitation that the lawyer should talk about legal 
limitations on the Price Director’s powers and leave it to the econo- 
mist to discuss how, within those limitations, the broad policy 
goals may best be achieved. If such were the division, I should 
yield back the bulk of my time to our economist. As I will try to 
show, the crucial decisions being made and to be made lie, for 
the most part, comfortably within the area committed by law to 
administrative discretion. In other words, the Director’s main 
worries will not be over when he can do and successfully withstand 
judicial review but rather over what he should do as a matter of 
wise policy. 

It is, however, an occupational disease of price control lawyers 
to talk as though they were economists, and the jurisdictional line 
where their special competence steps has always been rather 
shadowy. 

I will at least start out like a lawyer with a bit of definition 
of terms. In talk about standards for price stabilization, the word 
“standards” is used in two very different senses, and the two are 
often confused. First, “standards” may refer to the guides to ad- 
ministrative action found in the governing statute. I suppose that 
as a teacher of administrative law I ought to make passing refer- 
ence to the constitutional necessity that these standards be precise 
enough to save the statute from being invalidated as an improper 
delegation of legislative power. There is no likelihood, however, 
that the Defense Production Act will meet the fate of the NIRA. 
That question seems foreclosed by the Yakus case, in which the 
Emergency Price Control Act of 1942 was sustained against an 
attack on this ground. 

It is not, therefore, the constitutional adequacy of the standards 
which will concern us but rather the limitations which these stand- 
ards impose upon the Price Director’s action. (For convenience I 
will speak of the Director as though he were the direct recipient 
of the power delegated by Congress. The Defense Production Act 
in fact confers all power upon the President with authority to 
delegate it as he chooses. The President created the Economic 
Stabilization Agency and delegated all his powers under Title IV, 
the part of the law dealing with price and wage stabilization, to 
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the Stabilization Administrator. The latter redelegated the price 
powers to the Price Director.) 


The second way in which the word “standards” is used is with 
reference to the administrative standards of the Director’s own 
making. As 1 will demonstrate later, the statutory standards are 
in such general terms that the Director is bound for both practical 
and legal reasons to develop more specific rules for his own guid- 
ance and that of his staff. The formulation of these administrative 
standards is the Director’s most exacting task. 


For the purposes of the present discussion of statutory pricing 
standards, I am going to limit myself, somewhat arbitrarily perhaps, 
to those which relate to the conditions under which controls may 
be instituted and to the price levels at which they may be estab- 
lished and maintained. This will eliminate some of the peripheral 
problems such as statutory restrictions on methods or techniques 
of control. Furthermore, I am not going to dwell at any length 
on the pricing of agricultural commodities. This is because Con- 
gress here provided very specific standards, chief of which is the 
traditional parity yardstick, below which the Director cannot go 
in pricing farm products. He has already manifested his intention 
to control them as rapidly as the law permits, and it can hardly be 
questioned that it is within his legal power to do this. Neither, I 
would say, is there a reasonable basis for questioning the policy 
judgment that the general controls already covering the rest of 
the economy should be extended to farm products when the statu- 
tory standard permits. 

My discussion of pricing standards, statutory and aministra- 
tive, will center upon six major questions which the Director either 
has decided or must decide. They are: 

(1) Should controls be imposed on a selective basis or 

generally? 

(2) When should they be imposed? 

(3) What technique of control should be resorted to in 

the first instance? 

(4) At what price levels should ceilings be fixed? 

(5) Under what circumstances is it necessary as a matter 

of law to modify price ceilings? 


(6) What are the most effective techniques of control that 
can be developed? 


The first four of these questions have already been resolved by 
the Director, on January 26, by the issuance of the General Ceiling 
Price Regulation, and so in a sense they are academic. Neverthe- 
less I think they merit some discussion, particularly as they are 
relevant to consideration of the future. I will take them up in 
order. 
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I. Should Controls Be Imposed on a Selective Basis or Gen- 
erally 


In form Congress offered a choice between proceeding through 
selective or general controls. In actuality, however, there was no 
such freedom of choice. This was because the act provided that 
when a price ceiling was fixed for a particular material or service 
wages must be stabilized in that industry at the same time. Ob- 
viously Congress was fearful lest price ceilings would be fixed and 
wages left free to move upward so as to cut unfairly into business 
profits. The principle that the general control of prices should be 
accompanied by the general control of wages is elementary, but 
when this sound general principle is applied to a single industry 
it becomes economically indefensible and politically impossible. 
To the manufacturer wages are part of his costs, and naturally he 
is worried by the prospect of frozen prices and fluid costs. To the 
worker, on the other hand, the price of the goods he makes is of 
little moment. His concern is with the cost of living generally — 
with what his wage dollar will buy in terms of food, clothing, and 
shelter. No convincing reason can be given him for freezing his 
wages when those of the neighbor he meets at the corner grocery 
store are not frozen. 

There was, to be sure, the possibility of a limited use of selec- 
tive controls despite this price-wage tie-up, and in two instances, 
automobiles and hides, the Director tried it. It was clear, however, 
that as a practical matter-it was general controls or nothing. 


II. When Should General Controls Be Imposed 


The statute does not furnish an explicit guide to the Director’s 
discretion on this question. Mandatory controls are permitted only 
to the extent that the objectives of the act could not be attained 
by voluntary action, a finding which it was not hard to make. As 
already stated, either selective or general controls are authorized. 
Control over an individual commodity required a finding that it 
“has risen or threatens to rise unreasonably above the price pre- 
vailing during the period from May 24, 1950, to June 24, 1950,” 
and that “such price increase will materially affect the cost of living 
or the national defense.” There is no corresponding provision with 
respect to general controls. In his statement of considerations for 
the general freeze, the Director found that prices generally had 
risen and were threatening further to rise to an extent inconsistent 
with the purposes of the act. It would seem that this finding, un- 
assailable as a matter of statistical fact, justified the Director’s 
action as a matter of law. 

The only question fairly open was whether action should be 
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delayed because the agency was not yet staffed and ready for the 
job. It was a dispute on this issue that led to Mr. Valentine’s resig- 
nation as Stabilization Administrator. The Washington staff was 
woefully small; field offices were non-existent. There was cer- 
tainly basis for the fear that precipitate action in these circum- 
stances would cause such havoc and confusion that the whole 
stabilization effort would be discredited for a long time to come. 
On the other hand the price picture was worsening at an unprece- 
dented rate. The decision to act was a daring gamble that the lack 
of preparation would not prove too costly. Whether it will pay off 
still hangs in the balance. 


III. What Technique of Control Should Be Resorted to in the 
First Instance 


Actually the decision to act on January 26 left only one pos- 
sible answer to this question. A general freeze was the only thing 
that could be done quickly. A handful of people, a few pairs of 
scissors, a pot of paste and copies of OPA’s General Maximum 
Price Regulation and MPR 188 could do the job in short order. 
To the credit of Mr. DiSalle’s lawyers, they were able, despite the 
time pressure, to make some drafting improvements and a few 
substantive changes. But essentially one of my colleagues summed 
it up when he greeted me with the words, “I see that OPA is 
playing a return engagement by popular demand — though with- 
out the original Washington cast.” 

I am sure the OPS lawyers were fully aware of the difficulties 
inherent in a general freeze—the problems of definition (“pur- 
chaser of the same class”, “most closely competitive seller of the 
same class” and so on); the inevitable gaps and distortions; the 
squeeze and the retail lag; the problem of the seasonal commodity 
with an abnormal base period price; the difficulties in enforce- 
ability; all these and many others were an old story to lawyers 
who had been in OPA, as the chief draftsmen of the present freeze 
had been. 


The inescapable fact remains, however, that once the decision 
to take action was made, there was no practicable alternative to 
the general freeze. The difficulties, which multiply greatly with 
the passage of time, point up the desirability of moving as rapidly 
as possible away from the freeze. They do not provide effective 
argument against the freeze as a stop-gap method, useful until 
something better can be worked out. 


I remarked in an article in the November, 1950, Harvard Law 
Review that a responsible government surely ought to avoid if it 
can the creation of the inequities and dislocations inherent in a 
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general freeze until it is equipped to correct them with reasonable 
speed. I still think that was a sound observation. I am confident 
that those who decided to go ahead on January 26 would not chal- 
lenge its soundness. They went ahead with the hope, rather than 
with the assurance, that they could create the necessary organiza- 
tion in time and were well aware of the consequences if they failed. 
In the light of the frightening upsurge of prices, I am not disposed 
to quarrel with the decision. I do quarrel, however, with the fact 
that so little was done to build the organization in the four and a 
half months after Congress enacted the Defense Production Act. 
There lies the root of the present atmosphere of chaos. In fairness 
it must be conceded that it was and is hard to get first-rate people 
to accept government jobs. There have been so many instances 
of irresponsible criticism of honorable and conscientious public 
servants that the reluctance to subject one’s self and one’s family 
to the possibility of unwarranted personal attack is understand- 
able, and this is no small factor in the recruitment problem. It 
nevertheless remains true that much more could and should have 
been done to prepare for the clearly foreseeable day when controls 
would be needed. 


IV. At What Levels Should Maximum Prices Be Fixed 


This question runs into the succeeding ones because the sta- 
tutory standards for the initial imposition and for the subsequent 
maintenance of controls are the same, although the administrative 
standards may be very different. At this point a scrutiny of the 
statutory standards is necessary. The primary standard, as it was 
in the Emergency Price Control Act, is that prices must be “gen- 
erally fair and equitable” and must effectuate the purposes of the 
act. It is perfectly apparent that this standard is so general that 
the Director has very broad discretion in deciding at what level 
to establish a ceiling. To be sure, somewhat more specific stand- 
ards appear later in the same section of the act. The Director “so 
far as practicable” must give “due consideration” to prices pre- 
vailing in the May 24 to June 24 period, or the nearest representa- 
tive period. He must also give “due consideration” to the national 
effort to achieve maximum production and to such relevant factors 
as he may determine to be of general applicability, including among 
others general increases or decreases in profits earned by sellers 
subsequent to June 24, 1950. The enumerated factors were also 
substantially copied from the Price Control Act, and the history 
of OPA regulations in the courts demonstrates, if demonstration 
be necessary, how slight an impediment these added standards are 
to the exercise of the Director’s judgment. It is the Director who 
decides how far it is “practicable” to consider, what consideration 
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is “due”, what factors are “relevant” and of “general applicability” 
and so on. As a practical matter, they call for care in the composi- 
tion of the “statement of considerations” required to accompany 
each regulation but they give little comfort to the seller seeking 
to attack the regulation in court. It is reasonable to assume, since 
the standards of the former law were so religiously followed by 
Congress, that the judicial decisions under that law are highly 
relevant to the question of the scope of the Director’s powers. 

Congress must be assumed to have known what the Price Ad- 
ministrator did, and what the courts upheld as within his power 
to do. It is highly significant, particularly when we remember 
how thoroughly OPA eventually outlived its Congressional wel- 
come, that Congress when confronted by a new emergency was 
content to delegate its powers in virtually the same terms as before. 
It is of especial significance that scarcely a trace of the spate of 
post-war restrictive amendments is found in the new law. Con- 
gress can, of course, recall any part of the power it has given if 
it does not approve the way it is exercised. That is an essential 
part of our democratic processes. It is heartening, however, that 
the new Director is not starting out with the same shackles that 
were finally forged for his predecessors. 

Given these statutory standards and having determined on the 
freeze method, the crucial question becomes the freeze date. It 
may be taken as thorough settled by the OPA court decisions that 
the words “generally fair and equitable” do not require that each 
individual seller be assured of maximum prices which will permit 
him a profit either on an over-all basis or with respect to a par- 
ticular commodity. Hence there is an overwhelming presumption 
that prices frozen at current levels, as was done in the recent reg- 
ulation, are generally fair and equitable to sellers at the time of 
the freeze. That they may not remain so in the face of rising costs 
is quite another question. It is also reasonably clear that a freeze 
as of an earlier date would have been legally justifiable. The OPA 
Administrator issued the GMPR on April 28, 1942, and took the 
month of March as the base period. The failure to “roll back” 
prices this time has been a source of much criticism. 

The decision, to “roll-back” or not to “roll-back”, points up 
Chester Bowles’ frequent comment, “There are no good alterna- 
tives in price control — only a choice between poor ones.” There is 
certainly force to the argument for a roll-back. A freeze at current 
levels favors the inflationist and penalizes the seller who has tried 
to hold his prices down because he was asked to by his govern- 
ment. On December 19, 1950, Administrator Valentine issued and 
published in the Federal Register a set of voluntary pricing stand- 
ards, in which he solemnly gave the assurance “that no seller will 
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derive any advantage from price increases after December 1.” Here 
was a pledge of the government’s good faith by a man then en- 
titled to pledge it. That pledge was broken. Such a breach of faith 
is a bad thing at best, justifiable only if the alternative is a worse 
thing. 

Actually, there were many persuasive administrative reasons 
for not attempting a roll-back at this time. (Of course the decision 
does not preclude later roll-backs in particular cases.) 

When OPA issued its general freeze, the agency had 3711 
employees in the national office; it had regional and district offices 
with good-sized staffs already intensively trained to administer 
this regulation. ESA had only 650 employees in all (most of them 
apparently engaged in trying to hire others) and no one whatever 
in field offices except a handful of housekeepers charged with the 
mechanics of organization. There was no one to explain or inter- 
pret what was of necessity a complicated regulation. By saying, 
“Your prices when you open today must be just what they were 
when you closed yesterday”, the immediate problems of interpre- 
tation were reduced to the minimum. A seller could comply by 
doing nothing to change his existing prices. A roll-back would 
have required the consulting of records and extensive repricing 
— the GMPR allowed a three-week period for retailers between 
the announcement and the effective date, and the country was 
flooded with 2 million pamphlets on “what every retailer should 
know about GMPR.” Moreover, the problems bound to come 
under any freeze as the seller’s shelves empty and are replaced by 
new and different goods at new and higher prices, would have 
come that much sooner if a roll-back had been used. The OPS was 
buying valuable time to prepare itself for action by adopting a 
current freeze. 


V. Under What Circumstances Is It Necessary as a Matter 
of Law to Modify Price Ceilings 


I have already described the statutory standards for maximum 
prices. While they pose no very serious legal problems in connec- 
tion with a general price freeze at current levels, the question of 
when a price ceases to be generally fair and equitable is the hard- 
est of all the Director’s problems. 

It must be recognized that the business of regulating prices 
throughout our economy has to be the work of many hands. The 
Director can only give general policy guidance to his staff and 
make major policy decisions. If he says to his various commodity 
branches, “Maintain generally fair and equitable prices giving due 
consideration to all the things the law says we should”, what would 
happen? The question is a rhetorical one. 
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The Director is bound not merely by the statute but by the 
general requirements of constitutional and administrative law. This 
means that he cannot accept the freedom of action that Congress 
has apparently given him. He cannot proceed on a case by case 
basis with unsystematized notions of what the statutory standards 
mean. He must narrow his own range of discretion by formulating 
administrative standards and applying them evenhandedly. Effec- 
tive internal administration and decent industry relations (and 
congressional relations) compel this course as a matter of good 
sense. It is equally compelled as a matter of law. If the Director 
is arbitrary or capricious, the courts will call him to account. His 
only effective defense against the charge of arbitrary or capricious 
conduct is to decide how in his judgment “generally fair and equit- 
able” should be translated into official action and then to act con- 
sistently within his self-imposed limits. To be sure, he has a broad 
area of choice at the outset. “Generally fair and equitable” are 
not words of fixed and invariable content. He is in no way bound 
to use the same standards the OPA Administrator did and that 
the court then approved. Neither is he bound to adhere to the 
same standards indefinitely. They can and doubtless will be modi- 
fied in the light of experience and changing conditions. But he 
cannot, without a clear justification, depart for the purpose of an 
individual case from the standards to which he purports to adhere. 

In point of fact, instead of adding to his burden in the courts 
by these self-imposed limits on his own discretion, the development 
of administrative standards lightens the burden of litigation. Once 
such a standard has been sustained on judicial review, it is vali- 
dated for the future and the question for review in succeeding 
cases is whether the Director has abided by his own rules or justi- 
fied a departure from them. 

I will not be so bold as to suggest what these administrative 
standards should in fact be. I will, however, set forth some of the 
things which it can be asserted with confidence are within the Di- 
rector’s legal power to do. This confidence is based upon Emer- 
gency Court of Appeals decisions with respect to the OPA Admin- 
istrator’s powers. 

1. As already mentioned, a price may be “generally fair and 
equitable” even though some high cost individual sellers cannot 
operate at a profit within the ceilings. They may, of course, be 
given special treatment to assure needed production or for other 
reasons, but they cannot demand it as of right. 

2. A cost increase to a manufacturer or to a distributor does 
not necessarily have to be reflected by a price increase in order to 
keep a ceiling generally fair and equitable. Indeed, it is the Direc- 
tor’s duty so far as possible to require cost increases to be absorbed 
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where there is an existing margin of profit reasonably sufficient to 
absorb them. 

3. It is appropriate in considering the need of a price increase 
to apply the “generally fair and equitable” standard to the over- 
all operations of an industry rather than to each individual com- 
modity. The Price Administrator developed as a basic standard 
the proposition that price relief was called for only if the over-all 
earnings before taxes of the industry in question were less than 
in a representative peace-time period, ordinarily 1936-39. This was 
supplemented, as applied to an industry making several products, 
by the further proposition that relief was required for a particular 
product only if the members of the industry, excluding the high- 
cost marginal fringe, were incurring out-of-pocket losses on that 
product. The Emergency Court of Appeals upheld both the “in- 
dustry earnings” and the “product” standard. These decisions 
would seem to justify a similar approach to the problem this time, 
since there is no significant change in the statutory language. 

If the Director should formulate a new “industry earnings 
standard” as the basic criterion for the need of a price increase 
and should select, for example, the years 1946 to 1949 as a repre- 
sentative period for purposes of comparison, it is reasonable to 
predict that the court would sustain him. I might add that I did 
not pick the years 1946-49 out of thin air — they are the years Mr. 
Valentine used for his proposed voluntary pricing standards last 
December. Of course I have no knowledge that the Director plans 
to use this particular period. 

4. It is appropriate in considering the need for price relief to 
look to the adequacy of earnings before rather than after taxes. 
As obvious as this may seem, the contrary was earnestly urged 
upon OPA until the matter was settled by judicial decision. 


VI. What Are the Most Effective Techniques of Control That 
Can Be Developed 


This question clearly crosses the line staking out the area of 
the lawyer’s special competence. I should nevertheless like to 
venture a few observations. 

Direct controls over prices and wages are not designed to cure 
the disparity between purchasing power and available goods. That 
must be done by other means — heavy taxation, curbs on credit, 
and the like. Direct controls are designed to prevent wages from 
pushing up prices and prices pushing up wages in never-ending 
succession. Hence the attack on prices should be concentrated 
where they produce the spiral. Essential foods, clothing and shelter 
should be controlled as firmly as possible. This is the bare mini- 
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mum to which some other cost of living items should probably be 
added. 

Most other prices could, in my opinion, wisely be freed of 
controls. If the fear is that scarce materials or manpower would 
be diverted to these uncontrolled areas, it seems to me much more 
sensible to prevent this diversion when necessary by direct control 
over these materials and labor rather than by indirect control 
through price ceilings. 

OPA had many regulations it made no pretense of enforcing. 
The agency’s field investigators were officially instructed not to 
waste the limited enforcement manpower on commodities not vital 
to the cost of living. I believe that a regulation not important 
enough to try to enforce is not important enough to write, particu- 
larly in view of the fact that we are devising a regulatory structure 
that may well have to last for a long time. I think that reasonable 
doubts should be resolved against, not in favor, of, controls. 

My recommendations for future action would include the fol- 
lowing: 

(1) Replace the freeze with specific regulations on basic raw 
materials, using May-June 1950 prices as a point of reference so 
that unwarranted price increases since then would be cancelled out. 

(2) For such manufacturing industry as there is sufficient 
reason to continue and control, replace the freeze with a formula 
type of regulation designed at least to limit unit dollar margins 
over direct cost to those prevailing in the pre-Korean period. 

(3) For the distributive trades, replace the freeze with regu- 
lations designed to preserve the individual seller’s historic per- 
centage markup over acquisition cost. The technique developed 
by OPA in its MPR 580 in the latter stages of its history was 
generally satisfactory and is worth copying. I believe that in fact, 
such a regulation is now in process of preparation. Ideally the 
historic markup should be that prevailing in the month of May 24 
to June 24, 1950. J do not know, however, whether investigation 
would indicate that there have been enough increases in such 
markups in recent months to justify the added burden of trying to 
go back as far as pre-Korean records to determine the historic 
markup. That burden would be great, as many retailers’ records 
have probably not been preserved. 

(4) Place controls on agricultural commodities as soon as 
the statutory standards permit and apply the general principles 
already suggested to the later stages of processing and distribution. 

(5) The methods so far proposed would produce retail prices 
varying from store to store. In order to make enforcement easier 
and consumer participation possible, I would move as rapidly as 
feasible to uniform dollar-and-cent ceilings on critical food items, 
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notably meat. Meat price control was the thorniest single problem 
before and it doubtless wll be again, but it is one that must be 
effectively solved if the program of controlling living costs is to 
have any chance to succeed. 

(6) Similarly I would put uniform dollar-and-cent controls 
on basic low-cost apparel items. This program will be effective 
only if the government by vigorous use of its allocation powers 
sees to it that such items are produced in quantity. Otherwise 
past history will repeat itself and low-priced goods will disappear 
from the market in favor of high-cost higher-profit items, a shift 
which ceiling prices cannot prevent. 

I cannot promise, of course, that prices fixed as suggested and 
wages fixed by whatever stabilization formula is adopted will 
wind up in fair balance. Some further accommodation may have 
to be made. It is too much to expect any general agreement as to 
what is a fair balance among the competing demands of the worker, 
the farmer, and the businessman. But this much is clear; it is to 
the long-run interest of all groups that a balance be struck and 
held, and that the wage-price spiral be arrested. 











Wage Stabilization Standards 


Carrot, R. DauGHERTy* 


I should like first to summarize the main administrative and 
wage policies that the National War Labor Board put into effect 
during World War II and then try to draw some conclusions that 
I think might have some application to the present circumstances. 

The War Labor Board was set up in January 1942, after war 
was declared, as an agency for settling labor disputes. It was not 
until October 1942, that the Board was given the task of admin- 
istering a wage stabilization program that applied not only to dis- 
pute cases, where management and labor could not agree on what 
wage rates should be paid or on what wage increases should be 
given, but also to the cases where both wanted agreed-on wage- 
rate increases. 

Any wage stabilization program has to take account of the 
economic, political, and other conditions that exist at the time 
it is devised. In 1942 the labor movement was sharply divided. 
There was bitter rivalry among various labor leaders and between 
the two great federations. Moreover, management-labor relations 
had not progressed to a point of maturity in general. These con- 
ditions raised obstacles to the success of the wage stabilization 
program. The CIO would promise wage increases and the AFL 
would promise higher wage increases, or vice versa, in their efforts 
to attract the allegiance of the large groups of unorganized workers. 

It is also worth remembering that in the early days of the 
defense program there were seven or eight million unemployed 
workers, whereas we are now as close to full employment as one 
can reasonably imagine the economy ever getting. 

It should also be borne in mind that the controls over the 
prices of many foods, the most important item in workers’ budget, 
were inadequate or non-existent. In other words, farmers were 
in a preferred position in the whole program of price-wage control. 
This fact helped to make labor somewhat less than enthusiastic 
about the wage-rate control program. It meant that the wage 
stabilization fight would have to consist in large part of a slow, 
delaying action —a retreat from line to line. 

The chief administrative policies that the Board put into ef- 
fect, once it was given the job of complete wage control, were as 
follows: 

First, the Board said that all employers with eight or fewer 
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employees did not have to come to it for approval of any wage 
rate increases they might wish to grant. I think that this was a 
wise decision because, manifestly, with hundreds of thousands, 
even millions of small employers in this country, it would have 
been an impossible administrative task adequately to appraise the 
wage applications of all of them. So the Board merely expressed 
the pious hope that the small employers would conform to the 
principles of wage stabilization. In certain industries like the 
restaurant industry, some small employers caused the Board a lot 
of grief, because, being free to raise wage rates without much ex- 
cept their consciences to guide them, they were able to attract 
labor away from the larger employers who had to get approval 
of wage rate increases. But on the whole I think it was a wise 
administrative decision. 

In the second place, the Board had to decide whether to try 
to stabilize wage rates on a local area basis or by industries. Many 
of you may not be aware that this was a serious issue during the 
early months of the Board’s existence. The choice, after consider- 
able debate, was mainly in favor of area control. As a result it 
was decided that the administration of the program would have 
to be decentralized. From the point of view of getting the feel of 
grass root sentiment of the country, expeditious settlement of cases, 
and adequate wage control, this was certainly a wise step. Twelve 
regional war labor boards were set up. However, there were cre- 
ated, in addition some half-dozen industry commissions to admin- 
ister the wage programs for particular industries, such as trucking, 
shipbuilding, and others. The reasons for establishing these com- 
missions included the following: special problems peculiar to the 
industry, such as shipping; the inter-state character of the labor 
market and product market, as in trucking; and perhaps political 
necessity. Some of the wage stabilization work done by the in- 
dustry commissions was acceptable. In other cases it was often 
unstabilizing to the area efforts of the regional boards. 

Third, it was also decided that merit or automatic length-of- 
service wage rate increases for individual employees would not 
require specific Board approval. Imagine how swamped the Board 
would have been if it had had to pass on every case of a wage rate 
increase for a particular employee based on his individual merit. 
Accordingly certain general orders were issued prescribing the 
amount and frequency of such increases. 

The wage rate policy that was promulgated in November 1942, 
had several aspects. In general it was designed to allow laggards 
to catch up with those who had already obtained sizable wage rate 
increases before the controls were instituted. There were, to be 
sure, certain social welfare elements in the program. Among these 
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were the provision for wage rate increases for substandard wage 
workers, that is workers getting below 30 or 40 cents an hour, and 
the fact that increases generally were granted in cents per hour 
rather than as percentage adjustments, thereby narrowing the dif- 
ferentials between skilled and unskilled workers and giving the 
larger percentage of increase to the unskilled worker. But in the 
main the program of the Board was designed to allow those em- 
ployes who up to the time of the wage control program had not 
obtained increases or only small ones to catch up with those who 
had obtained large ones. That was the purpose of the Little Steel 
formula. It permitted all employees to have an increase of 15 per- 
cent above their wage rates as of January 1, 1941. If any group 
of employees had not received 15 percent of their average hourly 
earnings as of that date, they got the difference; or they were 
granted the full 15 percent if they had received nothing at all. 
This was the wage line to be held in terms of general, across-the- 
board wage rate increases. 

By May 1942, about two-thirds of the employees of the country 
had already obtained 15 percent or more, some much more, of 
their January 1941, earnings, leaving one-third to catch up. 

Some seventy percent of the cases that came to the War Labor 
Board were those involving allegations of interplant inequities. 
That is to say, in a given locality, workers in certain plants claimed, 
or their employers claimed on their behalf, that workers in other 
plants were getting more for the same work in the same industry 
or in comparable jobs in other industries. 

The War Labor Board’s original position on this kind of case 
was set forth in the Chrysler decision. The Chrysler employees 
were getting less than the Ford or General Motors employees and 
asked the Board to bring them up to the latters’ level. The Board 
found that historically the Chrysler workers had always gotten 
less and it refused to disturb the historical differential, especially 
since it appeared that the differential had not widened but had 
remained as it always had been. 

This principle of deciding cases on interplant inequities was 
enunciated as part of the program for stabilizing all wage rates. 
However, the program was not administered as originally enun- 
ciated. What happened was that an employer, or an employer and 
a union jointly, came to the Board with figures showing that cer- 
tain competitors were paying higher wage rates for the jobs in 
question. 

Obviously the Board could not accept without some question- 
ing data that were presumably presented in order to win a case. 
It had to ask the Bureau of Labor Statistics to make a wage survey 
to discover what rates were being paid by the various competitors. 
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That soon became an impossible task for the Bureau, which just 
did not have the manpower. So, having no data as a basis for say- 
ing ‘no’, the Board had no alternative but to say ‘yes.’ Inevitably 
in saying ‘yes’, it created more inequities than it settled. 

So by early 1943 it became evident that this main part of the 
Board’s wage policy was becoming not only unadministrable but 
also very unstabilizing. Huge backlogs of cases were piling up in 
the regional offices. And the general level of wage rates was being 
effectively whipsawed upward. Accordingly, the director of eco- 
nomic stabilization, Jimmy Byrnes, ordered the Board to stop 
granting any wage rate increases based on interplant inequities. 
This was contained in Executive Order No. 9328 of April 1943. 

The whipsawing that had been going on had been very profit- 
able for employers and unions alike, and they were stricken by 
this executive order. So the Board devised what it thought would 
be an acceptable substitute. The substitute was approved by Mr. 
Byrnes possibly because it was what he had in mind from the be- 
ginning. It is to be doubted that he ever really intended to shut 
off entirely the settling of interplant inequities. 

The new scheme, the so-called “bracket” system, drew a line 
beyond which such wage rate increases would not be given. The 
Bureau of Labor Statistics was authorized to collect wage rate 
data for key jobs in the major industries of the various local labor 
market areas. From these data it would be possible to determine 
what the weighted average or modal rates were for the key occu- 
pations. If the applicant employees’ wage rates in a given case 
were more than a certain amount below this weighted average or 
modal figure, they were allowed increases. Otherwise, the appli- 
cations were denied except in “rare and unusual cases” involving 
special war production. Incidentally, the term “rare and unusual” 
was not a loophole and was not abused. There are only one hun- 
dred or so cases in the Board’s bracket program in which increases 
were granted under this exception. 


However, the pressure for wage rate increases continued to 
rise. The validity of the cost-of-living index, which was the basis 
of the Little Steel adjustments, was questioned. One device the 
unions emplayed for getting wage rate increases was the claim 
of intraplant inequities and the use of job evaluation plans to raise 
the whole level of wage rates in a plant. There were good labor- 
relations reasons for redress of real intra-plant inequities. But 
the Board eventually had to issue rules regarding the amount of 
net increase in job rates that were permissible under job-evalua- 
tion plans. Another method of obtaining wage concessions was to 
ask for shift premium pay, paid vacations, and other items which 
my friend, Lew Gill, labeled “fringe”. Here the practice prevailing 
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in the area was supposed to determine the acceptability of appli- 
cations. 

The War Labor Board’s wage-control program included re- 
straints on permissible wage-rate increases under wage incentive 
plans. It also handled the problem of providing wage-rate struc- 
tures for newly built war plants; it provided that the job rates in 
such plants should be set at the weighted average or at the mode 
of the rates being paid for similar jobs in the locality. 

In brief this is the story of the War Labor Board’s wage sta- 
bilization activities. To summarize, there was mainly the Little 
Steel formula; there were the interplant inequities which consti- 
tuted the bulk of the Board’s cases; there were the intraplant in- 
equity cases; and there were the adjustments for substandard wage 
earners. Hundreds of thousands of cases were processed. In retro- 
spect, I think that the wage line was held pretty well, considering 
the pressure, the number of employees involved, the economic- 
political conditions of the time, and our lack of previous experience. 
It is obvious that the War Labor Board played pretty much by ear. 
The earlier experience of the public members of the Board had 
been largely in meditation and arbitration. They were used to tak- 
ing cases on their merit as they arose and they were disinclined to 
work out in advance a wage stabilization program. 

Now to the second main part of my discussion: In listing the 
lessons to be learned from the War Labor Board experience, I 
offer the following: In the first place, in formulating policies for 
the emergency that faces us today, it is necessary to take into 
consideration, just as the War Labor Board did, the degree of 
maturity in the labor movement and the degree of responsibility 
that labor can assume. Bear in mind that during World War II 
England had no War Labor Board; the unions voluntarily imposed 
disciplines on themselves. American unionism and labor-manage- 
ment relations are still some distance from those in Britain. But 
there can be little doubt that our labor movement is less disunited, 
better organized, and more mature than in 1942. And there has 
also been marked improvement in union-employer relations. These 
facts should be among those making for the second of any current 
wage-control program. 

Second, the success of the program depends a great deal on 
the existence of an emergency and of a feeling of urgency. Wage 
controls would be much more comfortably borne after an atomic 
bomb had been dropped on Chicago or Detroit. The extent to which 
all of us, including employers and unions, feel the sense of urgency 
will be a major determinant of the extent to which we cooperate 
with a control program. I note no great sense of urgency among 
American workers or other groups today. 
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Third, a control program, like any government regulation must 
have three characteristics. It must make economic sense and have 
economic validity. It must make political sense and be politically 
acceptable and feasible. And it must be administerable, that it, 
reducible to manageable proportions. 

In this connection I raise the question as to whether the pres- 
ent control program should provide for the rectifying of interplant 
inequities. It has always been a fact that there are a great variety 
of rates paid by employers in the community. There will always 
be the low-wage employer who gets along and makes profits by 
virtue of paying low wages in spite of getting poor labor in return 
for such wages. Then there is always the employer who pays very 
high wages and gets the cream of the labor market and keeps 
competitive because he has the best labor by reason of paying high 
rates. In between there are the mass of employers. Furthermore, 
organized labor has made marked progress in removing both inter- 
plant and intraplant inequities. If these things are so, that I should 
advocate handling interplant inequities only as a measure for eas- 
ing the sting of what may be considered the basic inequities of 
the whole wage-price stabilization program. I shall refer to these 
in a moment. 

Fourth, I think the War Labor Board was wise in eliminating 
the very small employer from consideration in devising rules for 
granting individual increases without prior approval as well as 
in general decentralizing administration as much as possible. These 
steps help to reduce the job to manageable dimensions. 

Fifth, although it makes for some administrative inefficiency, 
the control program should be administered tripartitely in policy 
matters. In a state of war the government becomes at least semi- 
authoritarian, which strikes at the heart of collective bargaining at 
the plant level. If management and labor are not permitted to 
work out free settlements under the control program, a very seri- 
ous blow is struck at harmonious labor-management relations. 
There should at least be some collective bargaining at the top level, 
that is, in the regional and national war labor boards. It is the 
remainder of collective bargaining that can exist during a period 
of emergency. 

Sixth, experience showed that wage rates cannot be used as 
a means of moving manpower from place to place. This has to be 
the job of a war manpower commission or similar body. We quickly 
learned, for example, that in a community where there are 100,000 
jobs and 80,000 people you cannot supply the shortage of 20,000 
people by raising wage rates first in this plant, and then in all the 
others because you have created inequities by your first decision. 
All you have done is to increase labor turnover and raise the whole 
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level of wage rates. And you still haven’t relieved the shortage. 
The only way to do this is to increase efficiency, lengthen work 
periods, and get women, young people, old people, and other groups 
not normally in the labor market to go to work. 

Seventh, any wage-control program must, I think, permit 
workers, organized or unorganized, who have lagged behind the 
others to catch up in the matter of increases since some proper 
base date. A major inequity would exist if all existing wage rates 
were frozen as of some current date. The problem is to hold the 
pacemakers in check, not to prevent the laggards from catching 
up. The Stabilization Board has wisely issued its present-day ver- 
sion of World War II’s Little Steel formula. 

Finally, there is another point that deserves the utmost em- 
phasis, both for economic and human-relations reasons. Wage rate 
control is inextricably related to price control. You cannot have 
any workable wage rate control without price control because 
when the cost of living rises, you have unrest, you have demands 
for wage rate increases, the very thing you want to get rid of. So 
the control of the cost of living is absolutely essential to successful 
wage rate control. And it is just as true that in order to make 
price control successful you have to have adequate wage rate con- 
trol because wage cost is usually a major part of total cost. An 
increase in either product prices or wage rates keeps us on the 
merry-go-round of inflation or produces serious economic distor- 
tions and keen senses of injustice. 

This fact brings up for our consideration one of the major fruits 
of collective bargaining since the war, a fruit of the rankly spread- 
ing tree of inflation. I refer of course to the successful efforts of 
unions to protect themselves against the depreciation of the buy- 
ing power of their money wage rates, either through the formal 
escalator clauses. or through contractual provisions for frequent 
reopening on wage rates. Should the wage board declare such 
provisions null for, the duration of the emergency? 

My answer to this question is “no”, provided that certain other 
actions are taken by government. These actions would include the 
control of virtually all important product prices, including those 
of farm products and house space, and the imposition of adequate 
taxes on profits in excess of those needed for the maintenance and 
expansion of productive facilities and for the payment of normal 
dividends. It is repugnant to my conception of the public interest 
and it offends my sense of social equity for any group to be especial- 
ly favored at a time when the country as a whole must make size- 
able sacrifices as we prepare to defend ourselves against the threat 
to our way of life. I feel very strongly that these sacrifices should 
be fairly shared by all groups. 
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If we were to have adequate price controls, then, there would 
be no need to nullify the escalator wage clauses of labor contracts. 
Adequate price control would almost automatically mean adequate 
wage-rate control. The most important wage stabilizers would then 
be the price stabilizers. And there would be no interference with 
an important achievement of free collective bargaining. 

The wage-control program could then consist mainly of (1) 
a Little Steel formula of general wage-rate adjustments for the 
laggards, which would cover fringe as well as straight wage-rate 
adjustments; (2) provisions for individual intra-plant adjustments, 
subject to specific rather than general limitations; and (3) pro- 
visions for changes in incentive wage systems and for new-plant 
wage structures, both similar to those used by the War Labor Board 
during the war. 








A Lawyer’s View on the Problems of Wage 
Stabilization 


Lewis M. GiL.* 


I should like first to review very quickly what has been done 
so far by the Wage Stabilization Board. They have issued six 
general orders, five of which are in effect. The first one merely 
defines what constitutes an increase that needs approval. The 
second one is the so-called John L. Lewis order, which approved 
agreements made on or before the 25th of January of this year 
which were to go into effect before February 9. That one is pretty 
much water over the dam by this time — not of any great pertinence 
at the moment. They have issued one important interpretation, 
to the effect that the agreement need not have been actually signed 
by the 25th so long as it was agreed to between the parties and was 
to go into effect before February 9. General Regulation Number 
3 merely approved in advance any increases necessary to comply 
with the wage-hour law or similar state laws. General Regulation 
Number 4, carried over from the War Labor Board, delegated to 
state and municipal bodies the authority to set rates for their own 
employees subject to possible review by the Wage Stabilization 
Board later. General Regulation Number 5, by far the most im- 
portant of those which are now in effect, dealt with the fascinating 
subject of merit and length of service increases, promotions, re- 
classifications and that sort of day-to-day wage administration 
problems that all companies have. I will not go into the details 
of it at this point. In general, it provides that past practices may 
be followed with certain limitations as to the amount. Generally 
speaking, unless you have some specific plan of increases in speci- 
fied amounts or periods of time, you are limited to the average 
amount of merit increase which you gave for that classification 
the year before. General Order Number 6 is, of course, the big 
show right now. The Board issued this recommendation for a 
catch-up policy permitting up to ten percentum increases over the 
level prevailing on January 15, 1950 for those employees who 
have not yet had their ten percentum increase. Labor members 
promptly picked up their papers and walked out and that recom- 
mendation is now on Mr. Eric Johnston’s desk and does not be- 
come effective until he approves it. He has been meeting with 
labor representatives and members of the Board and what is com- 
ing out, of course, I do not know, but presumably some new formu- 
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la. I would guess it would be something supplemental to this 
ten percentum formula rather than something reversing it. I 
should think that the most obvious way of getting around this 
immediate crisis would be to base it on the cost of living index. 
As you recall, General Order Number 6 said on its face that it 
was recognized that the cost of living may go up further and that 
the Board would review this whole question before July 1st. Now 
they could, in all good conscience, start reviewing it right now if 
they wanted to. 

The last Bureau of Labor Statistics index that has been pub- 
lished is as of December 15, 1950. The January 15 figures are not 
out yet and so you have five months’ figures that will be out before 
July 1st. At the rate things are going I suppose it is not unduly 
hazardous to guess that there will be at least a five percent increase 
in the cost of living index by the time next June rolls around. I 
would certainly agree with what Mr. Daugherty said, that, as a 
practical matter, you cannot very well deny the cost of living ad- 
justments as long as food prices are uncontrolled, and if you do 
control them you probably will not have any problem with the 
escalators anyway. So, I would not be too surprised to see some 
escalator provision emerge out of this hurly-burly in Washington 
right now, on top of the ten percentum. I think that would be a 
reasonably sensible solution. 


Let me now say a few words on immediate problems that I 
think tie in closely with the problem of what standards or what 
policy you will have on wages. One of these problems, and it 
seems to me to be a very serious one, is this device that has been 
incorporated into General Order Number 6 of having a self- 
administered wage policy. During World War II all applications 
for increases within the Board’s policies except for individual ad- 
justments within ranges, had to be submitted for approval. Gen- 
eral Order Number 6 handles this in another way. It says that 
if you are within the ten percentum under this formula you can 
go ahead and put it into effect. You do not have to get approval 
first. All you have to do is file, within ten days afterward, a 
statement with the Wage-Hour office as to how you figured it. I 
can see some pretty horrible fiascos coming out of that approach, 
particularly if that is extended to other phases of the policy. For 
example, suppose they come out with a policy based on sub-stand- 
ards as they did the last time. Suppose they take the current mini- 
mum wage-hour of 75 cents and say you can go up to that without 
approval and make whatever necessary adjustments above the 
75 cents level that are necessary to maintain normal relationships 
between jobs. This is something like what the War Labor Board 
did the last time. Then assume they add that you can go ahead 
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and administer that yourself. That would be another field for 
fiascos — what used to be called intra-plant inequities. 

Finally, there is the bracket system. I assume they will have 
to have something like that this time. It would be absolutely im- 
possible to have such a system self-administering. Even under the 
present catch-up formula. There are all sorts of other questions 
that would also come up. For instance, what is the unit to which 
you apply the ten percentum? Obviously you cannot have any 
automatic policy that will answer all your questions. Should 
you take the whole industry, or all the plants of your company, 
or plant by plant? Should the office force be separate? These 
questions become extremely involved when you get down into 
the matter of individual adjustments for small unorganized groups 
of workers. If the Board says to employers, “Go ahead and figure 
it out and put it into effect and then tell us what you have done,” 
I am sure there are going to be vast numbers of misapprehensions 
of what the Board intended. I know what we got last time under 
the “Little Steel Formula.” A great many people had difficulty 
in figuring out how the rule was to be applied. So did the Board, 
for that matter. Those difficulties will continue if they try to 
issue self-administering general orders on other subjects. 

Now, on the other hand, I realize that there is something to 
be said for the device. I know that the fellows down in Washing- 
ton, most of whom are veterans of the last time around, are ex- 
tremely anxious to avoid the terrible backlogs that the War Labor 
Board started out with last time. The freeze came then in October 
of 1942 and it was not until well into the summer of 1943 that 
the Board began to emerge from under the pile of cases. This 
self-administering technique does have the advantage of avoiding 
the big backlog of applications and it may be justified on that 
ground. Even if you do have it a little sloppy for a while, you at 
least will not have a lot of cases piled up. 

I am, therefore, raising the question of whether they should 
not abandon that approach as soon as they possibly can; that is, 
as soon as they are staffed enough to handle the cases on applica- 
tion. This brings us to an underlying question which I think is 
really at the heart of this whole matter. That is the question, 
which I understand is the subject of some controversy now, of 
tripartite administration of a policy as against a staff, or “all pub- 
lic”, administration. One of the purposes, or at least the effect, of 
this self-administering order is to remove the tripartite board 
from the actual process of deciding individual cases. There are 
some advantages to that. It seems to me it is terribly important 
for the Board to set the policy, to handle the really tough individ- 
ual cases, and to give constant guidance, case by case, to the staff. 


Me na aac bees 
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During the last war the regional boards finally got around to dele- 
gating authority to the staff to administer policies. In consequence, 
about 96% of all cases were decided by the staff rather than the 
regional board itself. That was essential; in fact, it could hardly 
have worked at all any other way. But it seems to me foolish to 
assume that you can just frame a general regulation, issue your 
policy, and then wash your hands of it and let either the staff, or the 
customers themselves go ahead and administer it without the 
Board keeping supervisory functions over the cases. 

I do not know how serious some of the thinking is that I have 
heard, about having an all public board and not having a tripartite 
set-up at all. I think it would be a terrible mistake to do that. We 
are going to have a lot of trouble, I think, getting voluntary com- 
pliance with this program in the present half-way sort of mobiliza- 
tion effort. It seems to me that we are just asking too much to 
think that we could get any kind of cooperation at all unless we 
have industry and labor actively participating in the formulation of 
the policy. Furthermore, there are a couple of advantages to a tri- 
partite system that may not be readily apparent to someone who 
has not lived through it. One of them is that it insulates the staff 
people from a lot of pressure which could become unbearably 
severe if the staff did not have the Board to fall back on. They 
have difficult policy questions to face and tough individual cases 
where the customers are generating a lot of heat, and it is very 
comforting to report to the Board and let the tripartite board 
handle it and get the staff member off the spot. This is a tremend- 
ous advantage. One other advantage is that in the recruiting of 
personnel, a tripartite board is an almost perfect device for thwart- 
ing any efforts of politicians to get incompetent wheel horses into 
the organization. There are very few politicians who want to 
buck industry and labor in trying to introduce some unqualified 
applicant for a job. I think the tripartite board has a very real 
value in insuring a competent staff. 

Let me now turn to the question of whether the present board 
should handle disputes. My personal opinion is that the whole 
shooting match down in Washington now is not so much over the 
wage policy, over whether it should be ten or twelve percentum, 
as it is over the handling of dispute cases. I understand that at 
least some segments of industry feel rather strongly that the Board 
should not handle such cases. They feel either that there should 
be no arbitration machinery at all set up for disputes in this situa- 
tion or that if there is a dispute board it should be kept separate 
from the board that is handling wage stabilization. 

It is my opinion that, as a practical matter, you have got to 
have dispute machinery and it has got to be in the same board 
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that is handling the wage stabilization program. I doubt very 
much if any workable system could be devised to have it in a 
separate board. Stop and think, for a minute, what you would 
have there. You would have a critical dispute, for presumably 
they will not handle any disputes that are not critical to the de- 
fense effort, and in a critical dispute it is important to have a de- 
cision that will avoid any stoppage of work. But the issue you 
take to a dispute board will, nine times out of ten, be a wage is- 
sue involving, directly or indirectly, a question of interpreting the 
wage policy. If a separate dispute board makes a decision, it 
would have to go over to the wage stabilization board for approval 
or disapproval. The board that is handling the dispute, in other 
words, would not have authority to make a decision on it; its de- 
cision would be subject to approval of the other board. So, on these 
practical grounds, I would assume that both jurisdictions would 
have to be in the same board. I am equally opposed to the possi- 
bility of not having any disputes machinery at all. What this really 
means is that we can afford strikes as usual; that during this 
period we do not need any machinery for avoiding them. We have 
already had a lot of important disputes over the wage policy and 
I think it is very foolish to say “go ahead and strike and we will 
try to mediate, but we are not going to give anybody the power 
to make a final decision”. I think that the Wage Stabilization Board 
should at least hold a hearing and make a recommendation of a 
solution that they believe would be consistent with the policy. 

Assuming that the Board gets dispute jurisdiction, we shall 
have some interesting questions of whether we should have tri- 
partite panels to hear the cases or single staff hearing officers. That 
may seem a small detail but I understand there is a good deal of feel- 
ing about it and the reports from the regional chairmen the last 
time indicated, almost without exception, that the individual staff 
hearing officers turned in better, clearer reports, more consistent 
with board policies, because, as full time employees, they were more 
familiar with them. Moreover, they turned them in a good deal 
faster than do the ad hoc tripartite panels. On the other hand, if 
you have a single staff person hearing a dispute you lose all the 
advantages of a tripartite panel. Parties presumably have more 
confidence in a tripartite panel, for they have a feeling that they 
are represented and that there is no bureaucrat stuffing something 
down their throats. I have no conclusion to draw on this matter 
except that, obviously, I think there should be a good deal of flexi- 
bility in using either a panel or a hearing officer depending on the 
nature of the case. I think it would be a mistake to lay down any 
flat rule that we are not going to have any more individual hearing 
officers. 
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I now want to mention two or three other policy questions, 
on the assumption that the Board will be handling disputes. First, 
there is the practical matter of how to avoid getting involved in a 
vast multitude of cases as they did the last time. Such a backlog 
would have the effect, of course, of weakening both collective bar- 
gaining and mediation. I think everyone in the program was con- 
cerned about that last time, but, nevertheless, everybody got into 
the habit of dumping their cases into the War Labor Board. Defense 
cases, non-defense cases, hotels, restaurants, laundries, everything 
came piling into the War Labor Board. I know that the people now 
in Washington are anxious to avoid that but there are going to be 
some difficult decisions as to where to draw the line. This is es- 
pecially true, I think, in cases where both the company and the 
union agree to submit their case to the Board. Suppose they come 
in with an agreement and say, “We have nothing in particular to 
do with the defense effort but we agree to submit our case to you 
for decision as to what is coming under the wage policy.” It might 
be a little difficult for the Board to resist taking a case like that, 
but I suspect it would. Another question involves the really critical 
cases that would come under the heading of national emergency. 
If we assume that there is no agreement between the company and 
the union to submit these cases for decision of the Board, how 
should they be handled? I think that is the toughest question of 
all. What is a defense case? We do not have a no-strike pledge 
this time, and presumably, in the absence of the total war effort, 
we are not going to get a no-strike pledge. 

Nobody has yet asked for disputes jurisdiction but we shall 
have to do something with critical cases. The Taft-Hartley Act, in 
one of its rather unfortunate provisions, provides that in cases in- 
volving the national health and safety, the President may set up 
a board of inquiry but the board shall not make any recommenda- 
tions. I think that is a pretty ridiculous limitation and I am wonder- 
ing if that may create any problems here. It would be natural to ° 
suggest that, in a critical case, the Wage Stabilization Board should 
be designated by the President as the board to hold the hearing 
and make recommendations, but would that run afoul of that pro- 
vision in the Taft-Hartley Act? I would hope there is some way of 
getting around that. Of course you can always issue findings of 
fact in such a way as to indicate clearly how you think the dispute 
ought to be settled, but that is a clumsy way of going about it. 
Finally, can the disputes board avoid getting tangled in some new 
issues that promise to be very involved? I am thinking now of 
pension and welfare issues. You will recall that, during World War 
II, the War Labor Board did not, as a policy, order either pension 
or welfare plans, in dispute cases, although it generally approved 
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them in voluntary cases. However, at that time these issues were 
not very prevalent. The situation today, of course, is quite differ- 
ent. These plans now represent a growing trend and I think that 
the industry side is considerably worried, and probably with good 
cause, as to whether the government is going to start ordering, in 
disputes cases, all of the intricate details of a welfare and pension 
plan. There is a real danger, it seems to me, that the Board will 
become hopelessly involved in the very intricate, technical issues 
on those subjects. 

In concluding these remarks I should like to take the op- 
portunity of saying something that has been on my mind for some 
time about personnel in government agencies and in the stabilization 
boards in particular. I think there is more danger that the boards 
will get bogged down in administrative fiasco than in any matters 
of policy formation. Their biggest job, I think, is going to be find- 
ing competent personnel. Today we do not have the same patriotic 
urge that we had after Pearl Harbor, but it seems to me that the 
country is fortunate indeed, in having, in this situation, a reservoir 
of experienced and capable people in the universities. That is the 
most hopeful source of high-grade personnel. I know it is popular 
to poke fun at the long-haired professors sitting in their ivory tow- 
ers, who never met a payroll but I have seen a lot of them who 
worked hard during World War II. As a matter of fact, I do not 
know where the War Labor Board would have been the last time 
without the professors. It seems to me that the country would 
really be in very bad shape in a situation like this if it were not for 
the hundreds of fine public servants who come forward from the 
classrooms to step into places of high responsibility. They did this 
with great distinction the last time and I feel confident that they 
will do so again. 














A Labor View of Standards for Wage 
Stabilization 


JAMES C. PARADISE* 


I am very happy to be here this afternoon if for no other rea- 
son than to lend to the proceedings the tripartite character that the 
previous speakers have emphasized is so necessary to any fair 
consideration of the problems that we are discussing. 

In passing I might say that I was very much interested in Mr. 
Gill’s hope that some way might be found to get around the disputes 
provisions of the Taft-Hartley Law which he thinks are or may be 
an obstacle to the proper administration of any disputes procedure 
under Wage Stabilization. The labor movement has been suggesting 
ways of getting around that problem for the past three years. There 
are bills in the Congressional hopper now calling for the repeal of 
the Taft-Hartley Law. And as a matter of fact the C.I.O. has very 
seriously urged the repeal of this law as an aid to promoting the 
kind of unity and stability that we require during these critical 
times. 

The manner in which the newspapers have handled the depar- 
ture of the labor members from the Wage Stabilization Board would 
lead one to believe that the question of a percentage point or two 
of wage increase was crucial and that if the Board had come out 
with a 12 per cent formula instead of a 10 per cent formula labor 
would have been satisfied. It is also suggested that the walk-out of 
the labor members was prompted not so much by their dissatis- 
faction at the proposed wage formula as by their dissatisfaction 
over the failure of the administration to give labor a proper voice 
in policy making. 

Although these were certainly important considerations, I be- 
lieve that the action of the labor members of the Wage Stabilization 
Board would have been exactly the same if labor had been given a 
proper voice in policy formulation (although perhaps in that case 
the formula never would have been recommended) because I be- 
lieve that the unions in this country and their leaders are convinced 
that this formula is unfair, that it is unacceptable to the American 
worker and that therefore it is unworkable. 

It has been pointed out by several of the speakers, that the 
question of wage stabilization cannot be considered solely from the 
standpoint of economic principle. It is a political problem, one 
which involves the daily bread and butter of the working people of 
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the United States. No matter how good a formula may appear on 
its face, no matter how sound it may be when tested by so-called 
economic principles for controlling inflation it will not work if it is 
regarded as unfair or discriminatory by the working people of this 
country. 

Several of the speakers at both sessions today have suggested 
that the problem of wage stabilization is only one part of our gen- 
eral problem of controlling inflation. But curiously enough, that is 
the only part of the problem which has been vigorously dealt with. 
Food prices continue to rise at a scandalous rate and Congress 
dawdles and temporizes in considering even an unfair and inade- 
quate tax program. There are important sections of the country 
without rent control and the Federal Rent Control Act is due to 
expire at the end of March. Speculation rages on the commodity 
markets and it cannot be controlled under the explicit terms of the 
Defense Production Act. The wholesale price index is skyrocketing, 
but wages have been effectively frozen for the past month and now 
it is proposed to stabilize them under a very rigid control formula. 
When I say wages have been effectively frozen for the past month 
I mean exactly that. It seems that a wage freeze is infinitely more 
easy to administer than a price freeze. An employer tells the union 
that he just cannot grant a wage increase without approval by the 
Wage Stabilization Board, because if he does he will be subject to 
a fine of $10,000 and maybe a jail sentence. So wages are frozen. 
The impression created by the current national policy is that some- 
one has decided to “get tough with labor”. This stems from the 
fact that the resolution, indeed, the ruthlessness with which the 
wage problem has been handled seems to be in striking contrast 
with the temporizing, ineffectual approach to the related questions 
of taxation, price and rent control. In this connection the matter 
of dispute handling which Mr. Gill touched upon is relevant. There 
has been a violent dispute within the Wage Stabilization Board 
between the labor members and industry members with respect 
to the establishment of a disputes machinery within the Board. 
The industry members are vigorously resisting it. It has been sug- 
gested that one of the reasons for this attitude on the part of the 
industry members is that they feel that labor had all the better 
of it in the matter of dispute handling under the War Labor Board 
and that they do not want a repetition of that now. There may be 
good reasons for opposing the establishment of a disputes machin- 
ery within the Wage Stabilization Board, but this is not one of 
them. Rather it would seem to be another aspect of this “get tough 
with labor” attitude. 


Mr. DiSalle himself, as we all know, has forecast a substantial 
rise in the cost of living at least until next summer. The Dun & 
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Bradstreet index of wholesale food prices has been rising sharply 
for the past ten weeks and now stands at 22 7/10% above the pre- 
Korean level and 25 4/10% above the level of a year ago. Anyone 
who has been buying groceries knows what has been happening to 
retail prices, and these wholesale prices are going to be reflected 
in the near future in the prices that we pay for food. Food is the 
largest item in the worker’s budget. Now it would seem to be only 
common sense that this kind of a situation does not provide a 
proper basis for any rigid wage control formula. To firmly hold 
the line on wages while everything which wages must buy is rising 
is neither fair nor reasonable nor is it workable. The C.I.O. has 
charged recently that the entire price control program is a “cynical 
hoax”. One does not have to go that far to agree that it has been 
completely ineffectual in controlling the cost of living. 

It is revelant to consider the status of American corporations 
as bearing on the question of equality of sacrifice. According to 
the February report of the Council of Economic Advisors, corp- 
orate profits for the fourth quarter of 1950 were estimated as being 
the greatest in our history, at the rate of 48 billion dollars per 
year before taxes and 26 7/10 billion after taxes. Dividend pay- 
ments were also at an all time high. There was no mere 10% rise 
over the preceding year in these figures. 

As has been pointed out, and it is worth emphasizing, our 
country is very far from being on a war basis. We are still making 
a lot more butter than we are guns and civilian production goes 
on alongside a gradually developing armament program. The 50,000 
casualties in distant Korea have done very little to dispel the 
business-as-usual atmosphere in this country. Congress itself seems 
much more concerned with some of the less important, but better 
headline-making aspects of its work, than in working out an equit- 
able tax program which would put the main burden where it be- 
longs, in conferring adequate power on the President and the 
Price Administrator to control prices and speculation and to pro- 
tect people against rent gouging. 

Against this background it simply does not make sense to 
impose a rigid wage formula. Even if the proposed formula were 
otherwise a good one, it would meet with resistance and resent- 
ment because the worker would feel, and rightfully so, that of 
all the elements in our economy he was being singled out for special 
treatment and that his wages were the one portion of the inflation- 
ary forces which was being controlled. The current situation cries 
out for a formula which is highly flexible and which can be molded 
to fit our developing needs as the defense program moves ahead. 

As Mr. Daugherty pointed out, it was not until October 1942 
that the War Labor Board obtained control over wages. Until that 
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time voluntary wage increases had been outside the jurisdiction 
of the Board. That was almost a year after Pearl Harbor. The 
country was at war. We are not in that kind of a situation now 
and perhaps we will never be. General Marshall and others have 
emphasized that what we have to look forward to is a long period 
of tension —a difficult period, because we will be neither at war 
nor at peace. We will be preparing for war while carrying on our 
civilian activities and this may continue for years. This again em- 
phasizes the need for the greatest kind of flexibility in any approach 
to the wage problem. 

It is stated in the Defense Production Act that any wage sta- 
bilization program should promote not only the stability of wages 
but also the stability of labor-management relations. It seems to 
follow that existing collective bargaining agreements should not 
be interfered with at this time by any stabilization formula which 
may be applied. There are at least two million workers who are 
under long term contract for terms ranging from two to five years, 
contracts which were signed in 1950 or before. Some of these con- 
tracts, like those in the auto industry, call for periodic wage ad- 
justments based on the rise or fall of the cost of living and so-called 
annual improvement factor increases. Others provide for auto- 
matic wage increases in succeeding years. Some of them call for 
additional fringe benefits such as holidays or additional shift pre- 
miums or vacations in the later years of the contract. These con- 
tracts reflect the considered judgment of the parties as reflected 
in collective bargaining and their terms are the end result of the 
give and take at the bargaining table. Anybody who has had any 
experience in this field knows, for example, that the terms of a 
one year contract would not be the same as the terms of the first 
year of a two year contract or the first year of a three or five year 
contract. To declare these contracts inoperative would do violence 
to the intent of the parties and would have a serious unstabilizing 
effect. I do not believe, and I have seen no convincing evidence 
to the effect, that these contracts would have any substantial in- 
flationary effect if permitted to run their course even if they yield- 
ed a little more than whatever percentage of increase was consid- 
ered to be allowable under a stabilization formula. On the other 
hand the unsettling effects upon our economy of disturbing these 
contracts seem to me to be a danger to be avoided by a stabilization 
agency. Perhaps a year from now the view point that I have ex- 
pressed may be subject to change. However, on the basis of the 
facts that are before us now, including the entire economic and 
political picture, it would seem to be most unwise to interfere with 
the operation of these contracts. 

In addition, there seems to be a complete lack of consistency 
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between the position that these contracts may not be permitted 
to yield a higher percentage of wage increase than the formula 
may allow and the view which is taken of contracts for less than 
one year that were negotiated and went into effect before January 
25. There are many unions which, like the coal miners, were able 
to obtain wage increases of 20% or more between the first part 
of 1950 and January 25 of this year. Incidentally I believe it is 
estimated that the value of the increases which Mr. Lewis obtained 
in the early part of 1950 and in January of this year, including not 
only the wage increases but the additional royalty payments to 
the pension fund which they obtained last year, total a little better 
than 20%. In most instances, as in the case of the miners, these 
increases were accomplished in two steps: a regular negotiation 
in the first part of 1950 and then a voluntary or premature reopen- 
ing of the contract in the latter part of the year or in January of 
1951. All of these contracts will be permitted to run their course 
and will not be disturbed under the proposed formula no matter 
how great the excess in wage increase may be over that contem- 
plated by the wage formula. Yet, other unions which early in 
1950 entered into two year contracts yielding more than the per- 
mitted percentage of increase by virtue of an automatic or cost 
of living increase in the second year will find their contracts in 
jeopardy. Why the latter situation is more inflationary than the 
former I cannot understand. Why it would have a more stimulating 
effect upon the inflationary spiral if Mr. Lewis had obtained 10% 
in 1950 and an additional 10% in May 1951 than it would have 
if he obtained 10% in the Spring of 1950 and 10% in January of 
1951, I do not understand. 

I believe that for the purpose of promoting stability and for 
the sake of consistency, and in this kind of a situation consistency 
is a good course to follow because it is very difficult for workers 
to understand why distinctions of this kind should be made, these 
long term contracts should not be disturbed. 

This leads us to the question of escalator clauses, which have 
been touched on and which I was happy to hear Mr. Daugherty 
say should not be disturbed. I would like to talk about them at 
greater length. As I have said, I am not an economist. I have heard 
it said time and again that to permit these cost of living increases 
is inflationary and I have heard as many and as convincing argu- 
ments on the other side. It seems to me that they are inflationary 
only in the same manner as any accretion to the purchasing power 
of workers is inflationary. However, it is important to note that 
under these escalator clauses the rise in wages comes after the 
rise in the cost of living has taken place and not before. So it is 
at least clear that the wage increase is brought about by the rise 








116 OHIO STATE LAW JOURNAL [Vol. 12 


in living costs and not vice-versa. It is also clear that if such wage 
increases are not permitted, the real value of worker’s earnings 
is reduced. It is also clear that if the line is held on prices and 
rents, as Mr. Daugherty has so well pointed out, the cost of living 
will be stabilized and the escalator clauses will yield no increases. 
The conclusion would seem to follow that the danger, if any, in 
escalator clauses, can arise only from the failure of the government 
to hold living costs down. And if the line cannot be held on prices, 
rents and other living costs, why should it be held rigidly on wages? 
It would be very hard to explain to American workers why cost 
of living increases in existing contracts should not be honored. In 
this connection Dr. George W. Taylor, who has also been advising 
the Wage Stabilization Board, in a very down-to-earth approach 
to this problem in a recent speech in Detroit, suggested that in 
view of the obvious inability of the government to cope with the 
problem of inflation on other fronts it might be appropriate, 
“ |. . now to approve the operation of the wage escalator clauses 
of long-term agreements until some future specified date, say as 
far ahead as September or December 1951, for example, when 
the wage escalator matter would be again re-examined on its 
merits. By that time we may have developed a stronger inflation 
control program. Can we hope that by then the wage escalator 
clauses will be of academic interest because of the stabilization of 
the cost of living?”. Here we have an example of the type of prac- 
tical, flexible thinking which our present situation requires. It 
seems such obviously good sense not to disturb escalator clauses at 
a time when we have hardly come to grips with the problem of 
controlling inflation, that it is difficult to understand why those 
who are charged with the duty of formulating the wage policy 
have chosen even to raise such an issue now. 

I would like to talk briefly about the base period for stabilizing 
wages. It has not been touched upon by any of our speakers and 
is important. What should be the standard here? It seems to me 
that the answer to this question is quite clear in the light of the 
language of the Defense Production Act itself, which states, and 
I quote it, “So far as practicable in exercising the authority con- 
ferred in this section,” and this is the section dealing with wage 
and price control, “the president shall ascertain and give due con- 
sideration to comparable salaries, wages or other compensation 
which he finds to be representative of those prevailing during the 
period from May 24, 1950 to June 24, 1950 inclusive” which is 
the month just before Korea. The same period was to be consid- 
ered for price control purposes. Yet when prices were frozen they 
were frozen at their peak in January 1951 while the proposed 
wage formula which has been recommended by the Wage Stabili- 
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zation Board would allow workers not more than 10% over Jan- 
uary 15, 1950. Now, why that date? There has been no explana- 
tion as to why that date was used and I can’t think of any good 
reason for taking the date except that it is just about at the be- 
ginning of 1950 and that it has the effect of catching all of the 
wage increases which were negotiated during the entire year of 
1950. This, raises a very serious problem with respect to the entire 
question of stabilization. If you examine the statistics with refer- 
ence to wage settlements during 1950 you will observe that those 
which were negotiated during the first part of the year before the 
Korean situation developed, were comparatively small, ranging 
around 5 or 6 cents an hour for the most part. After the start of 
the Korean War and up to the end of the year, there was a sharp 
rise in the size of wage settlements and they ranged commonly 
from 15 to 22 cents an hour or higher. The difference between 
these later increases and the earlier ones was not attributable 
merely to the rise in the cost of living but also to the increased 
activity and prosperity of industry and perhaps even more to the 
prospect of a further inflationary rise. The selection of the Jan- 
uary 15, 1950 base date will effectively prevent those workers 
whose contracts were negotiated during the first half of the year 
from overtaking those whose contracts were opened after the 
Korean crisis. As Mr. Daugherty has pointed out, the purpose 
of the Little Steel Formula was to bring the laggards up to the 
level which had been attained by those unions which were able 
to obtain substantial wage increases during the pre-Little Steel 
Formula period, which was about 15 months. But this new formula 
which has been recommended by the Wage Stabilization Board, 
does not have that effect of permitting the laggards to catch up. 
There was a very interesting discussion of this question recently 
by Dr. Taylor in which he suggested that although the fifth round 
of wage increases was the round which was to take place in 1950, 
it appeared from the size and nature of the increases during the 
latter part of the year that there was an overlapping of the fifth 
and sixth rounds and that, therefore, it might very well be neces- 
sary to make some extra allowance to those employees whose 
contracts had been negotiated during the early part of the year 
in order to enable them to catch up. It would have been far wiser 
and more in keeping with the intent of Congress as expressed by 
the Defense Production Act if the base period of May to June of 
1950 had been chosen instead of the base period of January 15, 1950. 

The question of fringe benefits is of very great importance. 
These include holidays, vacations, premium pay days, rest periods, 
insurance, pensions and other benefits which are separate and 
apart from the actual wage scale. The question is, should the 
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value of these be included as part of the allowable percentage of 
increase permitted under the stabilization formula? The recom- 
mended formula which is in dispute at the present time takes a 
peculiar view of the problem. In respect to those fringe benefits 
which were negotiated before the date of the stabilization order, 
these would not be offset against the 10% which is allowed; but 
with respect to any contract negotiated after the date of the order, 
they would be offset against the 10% allowed. If only for reasons 
of administrative expediency, it would appear that fringe benefits 
should not be included as part of the allowable percentage of 
wage increase. While the cost of pensions and insurance plans 
may be readily ascertainable in many cases, how can one figure 
the cost to the employer of some of these other benefits? For 
example, I have heard employers complain bitterly during contract 
negotiations about the tremendous amount of premium pay which 
would result from making Saturday a time-and-a-half day, who 
virtually emiminated Saturday work completely once the contract 
had been signed. The same thing might be said of other types of 
fringe benefits. The dissenting opinion of the labor members who 
quit the Wage Stabilization Board points out, “The public mem- 
bers of the Board are in possession of a memorandum from the 
United States Bureau of Labor Statistics, which concludes that it 
is impossible to provide a quantitative measurement of many if not 
most of these forms of fringe compensation.” From an adminis- 
trative standpoint, the Board would do well to avoid the problem of 
trying to figure out the prospective cost to the employer of fringe 
benefits which may be in dispute. 

The two fringe benefits which are of the greatest importance 
currently are insurance and pension plans, and you all know that 
unions have been laying great stress on these benefits in recent 
years. Payments of this kind by the employer do not place addi- 
tional purchasing power into the hands of workers and they are 
not inflationary in any sense. It is true that they add to the cost 
of the product but considering the unparalleled prosperity of 
American industry it seems to me that this is a cost which could 
easily be absorbed without any inflationary effect if American 
industry were required to absorb it. 

I have referred to the peculiar treatment of the fringe benefit 
problem in the proposed wage stabilization formula. If this treat- 
ment follows any logical rationale, I have not heard it. It is pro- 
vided in effect that if a pension or an insurance plan was nego- 
tiated between January 15, 1950 and the date of the stabilization 
regulation, it shall not be included as part of the allowable 10% 
wage increase but that if a pension or insurance plan or any 
other fringe benefit is negotiated after the effective date of the 
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stabilization regulation, it is to be offset against the allowable 
wage increase. This schizophrenic treatment of fringe benefits is 
probably the result of a compromise within the Wage Stabilization 
Board but the net result is such a transparent inequity that the 
whole arrangement become indefensible. Why should a union 
which negotiated pensions and insurance worth 10% in December 
of 1950 be permitted to obtain another 10% increase in wages now, 
while another union which negotiated a 10% increase in wages 
in December 1950 is barred from negotiating either a further 
wage increase or any pension or insurance plan now. I have dis- 
cussed this with workers and with union officials to get their re- 
action and I have obtained a very uniform reaction. They all tell 
me it’s impossible. They say “There is no such animal.” Serious- 
ly, this sort of unequal and illogical treatment of a very vital prob- 
lem does not augur well for the future. 

While it is true that the Defense Production Act requires the 
stabilization of so-called fringe benefits as “other compensation” 
this does not mean that they must be treated in the same manner 
as wages. It would be equitable, for example, and I think permis- 
sible under the law, to stabilize pension and insurance plans and 
other fringe benefits within the limits of commonly established 
programs in the industry or the area in order to prevent abuses. 

Any equitable wage formula should provide for the correction 
of sub-standard wages. By sub-standard I mean wages which are 
below the level required for subsistence. Unions have not yet 
succeeded in correcting this situation completely and there are 
still very substantial segments of our population, particularly in 
unorganized areas, whose wages are below subsistence level. Such 
wages should not be frozen below the subsistence level by a sta- 
bilization formula. The commended formula makes no allowance 
for relief in such cases. 


I would like to sum up very briefly. Any sound wage sta- 
bilization formula must be geared to the entire program of control- 
ling inflation. That has been said so many times today that it 
sounds like a cliche but it is so important that it cannot be over 
emphasized. No wage stabilization program can succeed, nor does 
it deserve to succeed, if it means that workers will suffer reduction 
of their living standards while industry makes greater profits 
than ever and profiteering, rent gouging and speculation are per- 
mitted to continue unabated. The wage stabilization program can 
be effective only if it is accepted by American workers as embody- 
ing their equal share of the sacrifice to be made by all segments 
of our economy. They will not and should not accept a formula 
which amounts to a wage freeze for millions of workers — and 
this is true to a large extent of this recommended formula — while 
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the cost of living continues to mount and while our government 
makes no move to control food prices, or commdity speculation, or 
to siphon off the excessive income of corporations and individuals 
by an equitable tax program. If an attempt were made to impose 
such a formula on American workers it would result in such un- 
rest and loss of morale as to threaten the national unity which 
our situation requires. It would unstabilize rather than stabilize 
our economy. It is to be hoped that the proposed formula will be 
scrapped in favor of a new and statesmanlike approach to the 
problem. 
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Recent Decisions 


AGENCY — Express AUTHORITY OR ESTOPPEL 





Plaintiff sued to recover a broker’s commission under a con- 
tract with defendant. Defendant asserted its agent had no authority 
to make the agreement. The trial court ruled, as a matter of law, 
that the agent had authority and plaintiff was awarded the verdict. 
The Court of Appeals reversed. On appeal, held, affirmed. The 
agent, as a matter of law, did not have the authority to bind the 
defendant. Miller v. The Wick Building Co., 154 Ohio St. 93, 93 
N.E. 2d 467 (1950). 

The Supreme Court stated that if the defendant by its words 
or conduct, reasonably interpreted, caused the agent to believe 
that he had authority to make the agreement, the defendant would 
be bound. The court said it was necessary to hold the defendant 
in order to protect the agent, who had acted reasonably, from li- 
ability for breach of implied warranty. It labeled this power of 
the agent to bind the defendant “implied authority,” and in a foot- 
note distinguished it from authority incidental to authority ex- 
pressly conferred. 

Most authorities divide the authority of an agent into express, 
implied and apparent authority and ratification. REesTATEMENT, 
Acency §§ 7, 8 (1933). These authorities describe a similar fact 
situation to the one at bar as express authority. They indicate that 
the manifestations of the principal confer express authority al- 
though the principal does not, in fact, (subjectively) intend to be 
bound. Bradstreet Co. v. Gill, 72 Tex. 115, 9 S. W. 753 (1888); Re- 
STATEMENT, AGENCY § 26 (1933); MecHem, Acency § 247 (2d ed. 
1914). This is the same as the objective test used in the law of 
contracts. RESTATEMENT, AGENCY § 26 (1933); RESTATEMENT, Con- 
TRACTS § 20 (1932). In the principal case the court called this power 
of the agent to bind defendant on the basis of defendant’s own 
manifestations “implied authority”, a term more properly attached 
to authority inferred from express authority. Groves v. Horton, 38 
Minn. 66, 35 N.W. 568 (1887); Mecuem, Acency § 708 (2d ed. 1914). 
Furthermore, the court talked as if the authority did not, in fact, 
exist but was “implied” to protect the innocent agent from liability, 
seeming to place its decision on the basis of estoppel rather than on 
the basis of express authority. The use of this estoppel notion in 
place of express authority is not supported by the authorities. In 
fact, one of the few authorities to recognize a similarity between 
the objective approach and estoppel hastens to point out the mark- 
ed difference. Wriuiston, Contracts § 98 (rev. ed. 1936). 

Ohio has consistently held, in line with other states, that the 
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objective intention of the parties controls in a contractual agree- 
ment. Bach v. Friden Calculating Machine Co., 155 F. 2d 361 (6th. 
Cir. 1946); National City Bank of Cleveland v. Citizens Bldg. Co. 
of Cleveland, 74 N. E. 2d 273 (Ohio 1947). A Federal court sitting 
in Ohio has applied this same test to the scope of an agent’s ex- 
press authority, the very problem that exists in the principal case. 
Chesapeake & O. Ry. Co. v. Ringstaff, 67 F. 2d 482 (6th. Cir. 1933). 
The court’s failure to use the term express authority is therefore 
inconsistent with previous Ohio cases. But could the court be cor- 
rect in talking in terms of estoppel? Ohio courts have always re- 
quired some element of irresponsibility or intention to mislead on 
the part of the person being estopped. Board of Education v. Sinton, 
41 Ohio St. 504 (1885). This element was not present in the princi- 
pal case. Therefore, an essential element of estoppel was also mis- 
sing. 

It is clear that the court has confused termionology by calling 
express authority “implied authority”; it is also clear that the use 
of language peculiar to estoppel was improper. The term express 
authority would have been more accurate and would have ade- 
quately protected the agent from unjust liability without adding 
confusion in this difficult area. 

William H. Lutz, Jr. 


CoNSTITUTIONAL LAw —SixtH AMENDMENT— IMPARTIAL JURY — 
GOVERNMENT EMPLOYEES ON JuRY WHEN GOVERNMENT Is A PARTY 


Petitioner, a leader of the Communist party, was charged with 
contempt of Congress for failing to respond to a subpoena issued 
by the House Committee on Un-American activities. 52 Srar. 942, 
2 USCA § 192 (1938). At the trial defendant, on voir dire, chal- 
lenged for cause all prospective jurors who were government em- 
ployees. Petitioner based his challenge on the fact that govern- 
ment employees are subject to discharge, under the presidential 
loyalty order, if reasonable grounds exist for the belief that they 
are disloyal. Exec. Order No. 9835, 12 Fep. Rec. 1935 (1947). Pe- 
titioner reasoned that a vote for acquittal of a member of the Com- 
munist party could expose a juror to possible discharge. There- 
fore petitioner urged that government employees be disqualified 
for implied bias as a matter of law. The challenge was denied and 
petitioner exercised his peremptory challenges, two of which were 
used against government employees. As finally constituted, the 
jury contained seven government employees. Petitioner was con- 
victed and the case was affirmed on appeal. 171 F.2d 986 (D.C. 
Cir. 1948). The Supreme Court granted certiorari limited to the 
question whether government employees may properly serve on a 
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jury in a criminal trial where the government is an interested party. 
Held, affirmed. In the absence of a showing of “special circum- 
stances” mere employment by the government is insufficient to 
support a challenge for implied bias. Dennis v. United States, 339 
U.S. 162 (1950). 

During the period before 1935 government employees in the 
District of Columbia were not allowed to serve as jurors in actions 
involving the government. This was due to the ruling in the case of 
Crawford v. United States, 212 U.S. 183 (1908), holding applicable 
to government as well as to private parties the common law rule 
disqualifying a servant as a juror where the master is party to 
the suit. The decision was based on a statement in Blackstone, 3 
Bu. Comm. 363, which has been incorporated into American practice. 
Citizens Light and Electric Co. v. Lee, 182 Ala. 561, 62 So. 199 
(1913); Vallejo R. Co. v. Reed Orchard Co., 169 Cal. 545, 147 Pac. 
238 (1915); Buscu, Law anv Tactics 1n Jury Trrats 161 (1949). 

The effect of the Crawford case, because of the unusual num- 
ber of government employees in Washington, was to create a scarci- 
ty of jurors. Because of this situation Congress passed an act in 
1935 qualifying for jury service all persons “otherwise qualified ac- 
cording to law whether employed in the service of the government 
or of the District of Columbia.” 49 Strat. 682 (1935); D.C. Cops 
1940 § 11-1420. The constitutionality of the statute was attacked in 
United States v. Wood, 299 U.S. 123 (1936). The case involved a 
charge of petty larceny from a department store, with three govern- 
ment employees serving on the jury. It was argued that the “im- 
partial jury” provided for in the Sixth Amendment must be given 
its common law meaning, thus disqualifying servants of the gov- 
ernment. The court held the statute constitutional, stating that: 
(1) the rule as to servants on the jury where the master is an in- 
terested party did not apply to the government at common law and 
(2) even if it did the Congress had power to abrogate the rule 
without violating the Sixth Amendment. It was stated, however, 
that a holding of disqualification for implied bias would be upheld 
in a “special or exceptional” case. The court acknowledged that a 
showing of actual bias could always be made. 

The decision in the Wood case was followed uniformly in the 
lower federal courts with no consideration of any “special circum- 
stances” which might be classified as exceptional. Great Atlantic 
and Pacific Tea Co. v. Dist. of Columbia, 91 F. 2d 625 (D.C. Cir. 
1937) (violation of weights and measures act); Smith v. United 
States, 91 F. 2d 556 (D.C. Cir. 1937) (violation of liquor tax law). 
This was true even in cases where the government had an interest 
far more direct than that of the Wood case. Baker v. Hudspeth, 129 
F. 2d 799 (10th Cir. 1942) (violation of postal laws). Higgins v. 
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United States, 160 F. 2d 222 (D.C. Cir. 1946) (violation of narcotics 
law). Indeed, the rule was followed in a case where the offense, 
espionage involving a German agent, was directly against the gov- 
ernment, Shackow v. Government of the Canal Zone, 108 F. 2d 625 
(5th Cir. 1939). 

The failure of the lower federal courts to carve out an excep- 
tion to the rule of the Wood case was reflected in Frazier v. United 
States, 335 U.S. 497 (1948), where a majority of the court held that 
no special circumstances were created sufficient to sustain a chal- 
lenge for cause in a trial where the jury was composed entirely of 
government employees, some of whom were employees of the de- 
partment prosecuting a violation of the narcotics law. The ruling, 
however, is somewhat weakened by the fact “that petitioner him- 
self was responsible for the jury’s final composition.” There was 
a vigorous dissent by Justice Jackson, joined by Justices Frank- 
furter, Douglas and Murphy, on the ground that pressure on gov- 
ernment employees has increased and is demanding “not only 
probity, but unquestioning ideological loyalty.” 

After the Frazier case was decided a definite change in the at- 
titude of the lower federal courts can be found. The question of im- 
plied bias arose in two cases involving “politically infamous” de- 
fendants whose offenses were in the nature of direct affronts to 
the government. May v. United States, 175 F. 2d 994 (D.C. Cir. 
1949); Eisler v. United States, 176 F. 2d 21 (D.C. Cir. 1949). The 
rule of the Wood case was followed in both instances but there is 
indication of a desire for more latitude on the questions of employ- 
ment in the department prosecuting the charge and the notoriety 
of the defendant as creating the “special circumstances” needed for 
a holding of implied bias. See especially Justice Edgerton’s dis- 
sent in the Eisler case, where the prosecutor had made the state- 
ment that the defendant was “anti-government.” 

Since the principal case also denies an exception to the rule of 
the Wood case where the defendant’s crime and political status are 
such that the government has a direct stake in prosecution, it may 
be seriously questioned whether such an exception exists at all. 
Nevertheless, the issue is not entirely closed. That an exception 
should be made where the government has a “direct” interest in 
the suit is urged in the concurring opinion of Justice Jackson and 
the dissents of Justices Black and Frankfurter. Justice Douglas, 
in Morford v. United States, 339 U.S. 258 (1950), has indicated 
sympathy with the dissenter’s viewpoint. This leaves a four to four 
alignment on the question, with the balance of power in Justice 
Clark, who disqualified himself in the principal case. In these 
circumstances the long run effect of the loyalty order may yet pro- 
duce an exception to the Wood rule. Justice Minton based his 
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opinion in a large part on the fact that since, at the trial of this 
defendant, the loyalty order had been only recently promulgated, 
its effects on government employees would be very negligible. In 
1951 this position hardly remains tenable. Perhaps an anticipatory 
realization of this fact underlies the earlier actions of the govern- 
ment in twice consenting to the exclusion of its employees from 
the jury panel in cases of “direct” government interest. Barsky v. 
United States, 72 F. Supp. 165 (D.D.C. 1947); Christoffel v. United 
States 338 U.S. 84 (1949). 
Harold Ticktin 


Domestic RELATIons — Loss or Consortium — ACTION BY WIFE 


Plaintiff sued to recover damages for loss of consortium due 
to defendant’s negligent injury of her husband. Defendant’s mo- 
tion for a summary judgment on the grounds that the complaint 
failed to state a cause of action was granted. On appeal, held, re- 
versed. A wife has a cause of action for loss of consortium due to 
a negligent injury of her husband, and consortium includes not 
only material services, but also love, affection, companionship, 
and marital relations. Hitaffer v. Argonne Co. Inc., 183 F. 2d 811 
(D. C. Cir. 1950). 

While the term “consortium” has been variously defined, the 
definition given in Pratt v. Daly, 55 Ariz. 535, 104 P. 2d 147 (1940), 
may be regarded as typical. It is there defined as “the conjugal 
fellowship of husband and wife, and the right of each to the com- 
pany, cooperation, and aid of the other in every conjugal relation.” 

The majority of courts under common law, found no difficulty 
in sustaining the husband’s right to recover in circumstances identi- 
cal with the principal case. Union Pacific R. Co. v. Jones, 21 Colo. 
340, 40 Pac. 891 (1895); McKinney v. Western Stagg Co., 4 Iowa 
420 (1857); See Notes, 21 A.L.R. 1517 (1922); 133 A.L.R. 1156 
(1941). Nor did the courts, with the exception of a few, hold other- 
wise after the passage of the Women’s Enabling Acts which gave to 
the wife the right to sue and be sued as a feme sole. Louisville & 
N.R. Co. v. Kinman, 182 Ky. 597, 206 S.W. 880 (1918); Baltimore 
& O. R. Co. v. Glenn, 66 Ohio St. 395, 64 N.E. 438 (1902); Newhirter 
v. Hatten, 42 Iowa 288 (1875); See Notes, 21 A.L.R. 1517 (1921); 
133 A. L. R. 1156 (1941). In similar fashion, the right of a wife to 
sue for loss of consortium resulting from a direct attack upon the 
marital relation, by alienation of affections or criminal conver- 
sation, has been recognized. Many of the courts permitted such an 
action cn the theory that the wife’s right to the consortium of her 
husband had always existed, although previously she had no remedy 
because of the common law disabilities of a married woman. Haynes 
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v. Nowlin, 129 Ind. 581, 29 N.E. 389 (1891); Bennett v. Bennett. 
116 N. Y. 584, 23 N.E. 17 (1889); Cootry, Torts § 170 (4th ed. 
1932). On the other hand, there has been no development of a 
remedy for the wife where the interference with the marital re- 
lation is indirect, though negligent, or even intentional. In such 
cases, the courts have consistently refused to grant her recovery. 
Tyler v. Brown Service Funeral Homes Co., 250 Ala. 295, 34 So. 2d 
(1948) ; Giggey v. Gallagher Transp. Co., 101 Colo. 258, 72 P. 2d 1100 
(1937); Boden v. Del Mar Garage, 205 Ind. 59, 185 N.E. 860 (1933) ; 
Bernhardt v. Perry, 276 Mo. 612, 208 S.W. 462 (1919); Nieberg v. 
Cohen, 88 Vt. 281, 92 Atl. 214 (1914); See Notes, 5 A.L.R. 1049 
(1920); 13 A. L. R. 1333 (1921); 18 A. L. R. 882 (1922); 37 A. L. R. 
897 (1925); 59 A. L. R. 680 (1929). 

In the decision of the principal case, the court recognized that 
it stands alone in granting a wife recovery for loss of consortium 
occasioned by a negligent injury to her husband. Prior to the prin- 
cipal case, there seems to have been only one case in which recovery 
was granted. Hipp v. E. I. Dupont de Nemours & Co. 182 N.C. 9, 
108 S. E. 318; 18 A.L.R. 873 (1921). This case was immediately 
repudiated by Hinnant v. Tide Water Power Co., 189 N.C. 120, 126 
S. E. 307 (1925). 

An analysis of the cases reveals that there are various reasons 
used to deny the wife recovery where the injury to the marital re- 
lation is indirect. Some courts deny recovery on the theory that 
although consortium includes elements of companionship, love and 
fellowship, nevertheless the material services are the dominating, 
if not the predominant factor for which compensation is granted, 
and the sentimental elements are only considered in aggravation 
of damages. Starting with this premise, these courts conclude that 
since a wife has no right, as such, to her husband’s services, she 
has no cause of action; although her husband, having always been 
entitled to his wife’s services, still has his right of action. Boden 
v. Del Mar Garage, supra; Brown v. Kistleman, 177 Ind. 692, 98 N.E. 
631 (1912); Stout v. Kansas City Term. Ry. Co., 172 Mo. App. 113, 
157 S. W. 1019 (1913). 

Other courts, relying upon the same basic premise, conclude 
that since the Women’s Enabling Acts have given the wife the right 
to the fruits of her own labors, such Acts have therefore placed the 
husband in a position similar to that mentioned above for the wife, 
and therefore deny both—husband as well as wife—a right of 
action. Helmstetler v. Duke Power Co., 224 N.C. 821, 32 S.E. 2d 
611 (1945); Clark v. Southwestern Greyhound Lines, 144 Kan. 344, 
58 P 2d 1128 (1936); Harker v. Bushouse, 254 Mich. 187, 236 N.W. 
222 (1931); Marri v. Stamford St. Ry. Co., 84 Conn. 9, 78 Atl. 582 
(1911); Bolger v. Boston Elevated R.R. Co., 205 Mass. 420, 91 N.E. 





128 OHIO STATE LAW JOURNAL [Vol. 12 


389 (1910); See Notes, 21 A.L.R. 1517, 1527 (1922); 133 A.L.R. 
1156, 1162 (1941). 

The basic premise of these courts — that the material services 
are the predominant element in consortium — is however contrary 
to the weight of authority. Guevin v. Manchester, 78 N.H. 289, 99 
Atl. 298 (1916); Lanve v. Dunning, 186 Ky. 797, 218 S.W. 269 (1920) ; 
Birmingham Southern R. Co. v. Linter, 141 Ala. 4420, 38 So. 363 
(1904); See 27 Am. Jur. 505. The case of Lane v. Dunning, supra, 
held that the husband’s right of action for damages for loss of con- 
sortium does not rest upon the ground of services alone, but upon 
the loss of society or consortium arising by virtue of the marriage 
contract. In addition, it is interesting to note that the cases permit- 
ting recovery by either spouse for alienation of affections present 
a formidable array of authority contrary to the basic premise adopt- 
ed by these courts. Typical of these is the case of Burke v. Johnson, 
274 Ky. 405, 118 S. W. 2d 731 (1938) which concluded that the gist 
of the action for alienation of affections is not the loss of services, 
but loss of consortium or conjugal rights, which include companion- 
ship, fellowship, affection, and society of the alienated spouse. 
Lockwood v. Lockwood, 67 Minn. 476, 70 N.W. 784 (1897). See 
also Cootey, Torts § 170 (4th ed. 1932). 

Another group of cases deny the wife recovery on the theory 
that it would result in double recovery. They arrive at such a con- 
clusion by reasoning that where a husband is physically injured, 
the damages he recovers not only makes him whole again, but also 
enables him to discharge all his marital duties to his family to the 
same degree as before the injury. Bernhardt v. Perry, supra; Giggey 
v. Gallagher Transp. Co., supra; Eschenback v. Benjamine, 195 
Minn. 378, 263 N.W. 154 (1935). 

These courts likewise are placing questionable emphasis on the 
element of services as the predominating factor in consortium. As 
the court in the principal case recognized, however, if the wife is 
permitted to recover there could be a double recovery in regard to 
the service element of consortium, and therefore the amount al- 
locable to this particular element should be deducted from her to- 
tal recovery. 

Still another group of cases deny the wife recovery on the 
theory that her loss of consortium, resulting from a negligent act 
of the defendant, is too remote and indirect to permit recovery, and 
hence, distinguish it from direct injuries to the marital relation oc- 
casioned by alienation of affection. Smith v. Nickolas Bldg. Co., 93 
Ohio St. 101, 112 N.E. 204 (1915); Gambino v. Mfgrs. Coal & Coke 
Co., 175 Mo. App. 653, 158 S.W. 77 (1913); Brown v. Kistleman, 


supra. 
Paradoxically, however, the courts do not find that the loss of 
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consortium is too remote or consequential when a husband is seek- 
ing recovery in identical circumstances. On the contrary, the ma- 
jority of courts grant recovery to the husband in such a situation. 
Louisville & N.R. Co. v. Kinman, supra; Baltimore & O. R. Co. v. 
Glenn, supra; McKinney v. Western Stage Co., supra; See Notes, 21 
A.L.R. 1517 (1922); 133 A.L.R. 1156 (1941). 

A more formidable argument has been used by still other 
courts in refusing recovery to the wife. They conclude that the 
common law recognized no cause of action in the wife for loss of 
consortium, and that the Women’s Enabling Acts have given her 
no new cause of action. Cravens v. Louisville & N. R. Co., 195 Ky. 
257, 242 S.W. 628 (1922); Bernhardt v. Perry, supra; Emerson v. 
Taylor, 133 Md. 192, 104 Atl. 538 (1918); Kosciolek v. Portland R. 
Light and P. Co., 81 Or. 517, 160 Pac. 132 (1916). This line of rea- 
soning however has not gone unchallenged. In fact it has met with 
strong opposition by those who argue that even prior to the passage 
of the Married Women’s Acts, the courts recognized the existence of 
an injury to the wife’s personal rights resulting from a negligently 
inflicted injury to her husband. The courts were forced to deny the 
wife a remedy, however, because under common law, a wife was 
a legal nonentity and incapable of maintaining any action for the 
violation of her personal rights as a wife. See the dissenting opinion 
by Chief Justice Bond in Bernhardt v. Perry, supra. 

It is interesting too, that a majority of courts, in alienation of 
affection suits, brought by the wife, go to great lengths to prove that 
the common law did recognize the right of a wife to the consortium 
of her husband, but, that as stated above, she was incapable of 
maintaining any action because of her disabilities. See Bennett v. 
Bennett, supra. A middle ground was taken by an Ohio court in 
Westlake v. Westlake, 34 Ohio St. 621 (1878) who took the position 
that the common law was in doubt as to whether the wife had the 
right with no accompanying remedy, or no right at all. 

The reason for such a denial is given as being attributable to 
the inferior status of the wife at common law. 3 Bu. Comm. 143. It 
is submitted that inasmuch, as by universal agreement, it is of the 
essence of every marriage contract that the parties thereto, shall in 
regard to this particular matter of conjugal rights and affection, 
stand upon an equality, it is difficult to find support for the con- 
tinued denial in that obsolete reason. 

Some courts, although refusing to grant recovery to the wife 
for a negligently inflicted injury upon the husband, have neverthe- 
less permitted her to recover for loss of consortium occasioned by 
the sale of opium or liquor to the husband, after being notified not 
to do so. Pratt v. Daly, 55 Ariz. 535, 104 P. 2d 147 (1940); Moberg 
v. Scott, 38 S.D. 422, 161 N.W. 998 (1917); Flandermeyer v. Cooper, 
85 Ohio St. 322, 98 N. E. 102 (1912). 
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In spite of almost universal condemnation on the part of legal 
writers, there is little indication of any change in the rule. It has 
been stated that the loss of services is an outworn fiction. Prosser, 
Torts 948 (1941). The wife’s interest in the undisturbed relation 
with her consort is no less worthy of protection than that of her 
husband. There is no valid reason for allowing the wife recovery 
for a direct interference with the marital relation, by alienation of 
affections, and denying it for more indirect harm through personal 
injury to the husband, when no such distinction is made in the hus- 
band’s action. As the court in the principal case states: “When a 
legally protected interest of a person has been injured by the 
wrongful act of another, it is no less actionable because the invasion 
was negligent rather than intentional or malicious.” See Holbrook, 
The Change in Meaning of Consortium, 22 Micu. L. Rev. 1 (1923); 
Lippman, The Breakdown of Consortium, 30 Cox. L. Rev. 651 
(1930); Green, Relational Interests, 29 Inu. L. Rev. 460, 466 (1934). 

The court in the principal case is to be highly commended for 
its courageous action in refusing to be bound by the shackles of 
precedent in granting recovery to the wife. 

Charles J. Kerester 


Evipence — Dyinc DECLARATIONS — DECLARANT’S KNOWLEDGE OF 
IMPENDING DEATH 


In a trial for first degree murder, the court refused to admit 
the testimony of five witnesses as to statements made by deceased 
on his death bed accusing a third party. The reason advanced by 
the trial court for the ruling was that the deceased did not expressly 
declare he was dying, “in so many words,” and therefore there was 
no guarantee of trustworthiness for his statements. The deceased 
had been shot through the lung, near the heart. Also, some of the 
large blood vessels had been severed by the bullet. When told to 
wait until the doctor came before turning over, deceased said, “I 
can’t make it.” On appeal, held, reversed. The declarant was under 
a “sense” of immediate and impending death and the fact that he 
made no express statement so declaring does not make the state- 
ment inadmissable. Fulton v. State, 47 So. 2d 883 (Miss. 1950). 

Dying declarations have constituted an exception to the hearsay 
rule since 1700. The exception is one of necessity since the witness 
has died and cannot be called upon to relate the facts at the trial. 
5 Wicmore, Evipence § 1431 (3d ed. 1940); Exxior, Evipence 345 
(1940). At early common law, dying declarations were admissable 
in both civil and criminal cases. Wright v. Littler, 3 Burr. 1244 
(1761); Stobart v. Dryden, 1 M & W 615 (1808). The modern doc- 
trine restricts the use of dying declarations to homicide or abortion 
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cases, “. . . in which the death of the victim is an element of the 
offense.” Crookham v. State, 5 W. Va. 510 (1871). See Note, 91 
A.L.R. 561 (1934). Legislatures and courts have, in some juris- 
dictions, done away with this restriction. Missouri Pacific R. Co. v. 
Hampton, 195 Ark. 335, 112 S. W. 2d 428 (1938); Thurston v. Fritz, 
91 Kan. 468, 138 Pac. 625 (1914); Coro. Sr. 1937, June 4, c. 145. 

The question involved in the principal case has troubled many 
courts in the past. Is it mandatory, in order for the declaration to 
be admissable, that the declarant express, “in so many words”, his 
knowledge of his immediate and impending death? The Mississippi 
court, in answering the question in the negative has followed the 
majority view in America today. Davis v. People, 77 Colo. 546, 238 
Pac. 25 (1925); People v. La Panne, 225 Mich. 38, 237 N. W. 38 
(1931); State v. Stephan, 118 N.J.L. 592, 194 Atl. 273 (1937); 
Commonwealth v. Puntario, 271 Pa. 501, 115 Atl. 831 (1922); 
Pollack v. State, 215 Wis. 200, 253 N. W. 561 (1934); 5 Wicmore, 
Evmence § 1442 (3d ed. 1940). 

According to this decision, the declarant’s statements must be 
controlled by his “sense” of immediate and impending death. The 
declarant must have given up all hope of recovery. Wilkinson v. 
State, 134 Miss. 324, 108 So. 711 (1926). The deceased does not have 
to express his knowledge of impending death in so many words. 
This “sense” may be inferred from surrounding circumstances, the 
nature of the wound, or the fact that the doctor told the deceased 
that he was going to die. State v. Logan, 34 Mo. 351, 126 S. W. 2d 
256 (1939); People v. Bartelini, 258 N. Y. 433, 35 N. E. 2d 29 (1941); 
26 Am. Jur. Homicide, § 421 (1940). 

The jurisdictions which held in opposition to this view put 
emphasis on the dangerous nature of hearsay evidence. There 
could be no guarantee of trustworthiness because there could be no 
cross-examination, State v. Brunetto, 13 La. An. 45 (1858), and 
there was no sanction of an oath, Tracy v. People, 97 Ill. 106 (1880). 
But these courts recognized an exception where the declarant was 
dying and knew he was dying. State v. Peake, 10 N. J. Law J. 177 
(1887); People v. Del Vermo, 192 N. Y. 470, 85 N.E. 690 (1911); 
State v. Gallagher, 4 Wash. 2d 437, 103 P. 2d 1100. However, some 
courts were reluctant to extend this exception to admit the dying 
declarations unless accompanied by express words, by the declar- 
ant, as to his knowledge of his immediate and impending death. 
State v. Knoll, 69 Kan. 767, 77 Pac. 580 (1904); Austin v. Com., 19 
Ky. L. Rep. 474, 40 S.W. 905 (1897); Smith v. State, 9 Humph. 22 
(Tenn. 1848). It is submitted however, that admission of hearsay 
evidence should be put to a test not so strong as to exclude all evi- 
dence of dying declarations when their admission is of “necessity.” 
If the trial court is convinced by the evidence given, that the declar- 
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ant was making a probative statement, then it seems useless to 
require the declarant to tell us so. “The tendency is towards the 
reception rather than the rejection of evidence, experience having 
shown that more harm results from its exclusion than from its ad- 
mission.” Thurston v. Fritz, supra at p. 475. 

The significance of the principal case does not lie in the fact 
that the declarant no longer is required to make a formal statement, 
but rather lies in the fact that Mississippi, along with almost all 
other jurisdictions, has seen the need for abandoning one of the 
time-honored arbitrary rules of dying declarations. 

Melvin J. Woodford 


Lasor LAw —SeEconpary Boycotr— PEACEFUL PICKETING OF A 
ButLpinc SITE 


The local business agent of the International Brotherhood of 
Electrical Workers (AFL), learning that the electrical subcon- 
tractor, Langer, on a home construction contract, was employing 
non-union men, visited the site of the job and told Deltorto, the 
subcontractor handling the carpentry, that non-union electricians 
were working on the job. The next day the agent returned and 
picketed the site with a sign reading, “This job is unfair to organized 
labor.” Seeing this sign, the two union carpenters who were the 
only men at work left the job. The union agent ceased picketing 
and called the general contractor, Giorgi, and told him that he 
would have to replace Langer with a union contractor or he 
could not complete the job. Langer filed a charge with the N.L.R.B. 
under Section 8 (b) (4) (A) of the Labor Management Relations 
Act of 1947, 29 U.S.C.A. § 158 (b) (4) (A) (1950). A complaint was 
issued and the trial examiner found that Section 8 (c) of the Act 
excused the picketing as an expression of “free speech”. The 
N.L.R.B. reversed the trial examiner and held the picketing to be a 
violation of Section 8 (b) (4) (A) of the Act, concluded that this 
section was not modified by Section 8 (c), and accordingly issued 
a cease and desist order against the union. On Appeal, Judge Clark 
dissenting, held, affirmed. By inducing the union carpenters to quit 
work in order to force Giorgi, the general contractor, “to cease do- 
ing business with” Langer, the electrical subcontractor, the union 
was engaged in a secondary boycott in violation of Section 8 (b) 
(4) (A). I.B.E.W., Local 501 v. NLRB, 181 Fed. 2d 34 (2nd Cir. 
1950). 

Prior to the Labor Management Relations Act, equity courts 
held unlawful economic pressure which was applied indirectly in 
labor disputes so as to coerce third parties to become involved. 
Duplex Printing Press Company v. Deering, 254 U.S. 443 (1930). 
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Some courts considered the lack of a common economic interest as 
essential for holding such pressure actionable; others viewed such 
pressure as prima facie actionable and only justifiable if such a 
common interest could be found. Gompers v. Buck’s Stove & Range. 
Co. 221 U.S. 418 (1910); Goldfinger v. Feintuck, 276 N.Y. 281, 11 
N.E. 2d 910 (1937). See Note, 116 A.L.R. 508 (1938). However, 
harm caused by “inducing third persons through fair persuasion 
and for a proper object to refrain, during their dispute with the 
employer, from . . . being engaged in a job on which he also is en- 
gaged . . .” was considered legitimate labor activity. ResTATEMENT, 
Torts § 799 (rev. ed. 1939). In either case the effect was to enjoin 
the pressure only where the common interest was absent. Bossert 
v. United Brotherhood of Carpenters & Joiners, 77 Misc. 592, 37 
N.Y. Supp. 321 (Sup. Ct. 1912). Such economic pressure, when 
applied to parties other than those directly engaged in the dispute, 
was called a secondary boycott. 

The majority in the principal case finds the primary dispute 
to be between the union and Langer and labels the pressure a sec- 
ondary boycott by finding that the picketing was directed primarily 
against Deltorto for the purpose of putting pressure on Giorgi to 
replace Langer with a union contractor. Under the Act they found 
it unnecessary to test for a lack of ecenomic interest. If that test 
had been applied, the court would have examined the interest that 
union carpenters might have with the unionizing of electricians on 
the same job. See Note, 6 A.L.R. 962 (1920). At first blush this 
interest seems too remote to justify the pressure on the carpenters. 
However, many courts, on more careful analysis, have reached a 
different result. Meser v. Speer, 96 Ark. 618, 132 S.W. 988 (1910); 
Seymour Ruff & Sons v. Bricklayers’ Union, 163 Md. 688, 164 A. 
752 (1935); Gray v. Building Trades Council, 91 Minn. 171, 97 N.W. 
663 (1903). Thus in Meser v. Speer, supra, it was held that refusal 
of union laborers to lay stone for one subcontractor where another 
subcontractor on the same job hired non-union men was not an un- 
lawful conspiracy. See Note, 32 L.R.A. (N.S.) 792. It is, therefore, 
a permitted objective for labor unions to require all the laborers 
on a job to be union men. See 31 Am. Jur., Lasor §§ 264 to 269 
(1940). The majority in the principal case cancluded that it was not 
important that the carpenters were at work on the site of the dis- 
pute. But in Carpenters & Joiners Union v. Ritter’s Cafe, 316 U.S. 
722 (1941), the court speaks of confining the pressure to the area 
of the job where the grievance exists. In American Federation of 
Labor v. Swing, 312 U.S. 321 (1940), Justice Frankfurter said, “The 
State cannot exclude from peaceful picketing the right of free com- 
munication by drawing the circle of economic competition so small 
as to... (deny) ... the interdependence of the economic interest 
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of all engaged in the same industry ... .” Thus it would seem im- 
portant that the third party was engaged at the site of the grievance 
and that the carpenters and electricians were engaged in the same 
industry, the building industry, for if the building trades were or- 
ganized by an industrial union rather than by a trade union, there 
would be but one union and the carpenters would have a direct in- 
terest in having the electricians in the union . TELLER, LaBor Dts- 
PUTES AND COLLECTIVE BARGAINING, 301 (1940). It is difficult to see 
why this interest should be any less where the unions involved are 
two crafts of a trade union in the same industry. Therefore, it seems 
to follow that grave doubts might be raised as to the “neutrality” 
of Deltorto and his unionized carpenters with respect to the dispute 
between Langer and the I.B.E.W. 

The dissent finds the dispute to be between the I.B.E.W. and 
Giorgi and holds that the union, in picketing the site of the job, was 
applying a direct pressure on Giorgi and that the unionized carpen- 
ters became involved only indirectly as their work was “enmeshed” 
with that of the parties to the dispute. By this analysis the pressure 
is primary and not secondary and hence would not have been sub- 
ject to an injunction in equity. 

Section 8 (b) (4) (A) of the Labor Management Relations Act, 
supra, makes it an unfair labor practice “for a labor organization 
or its agent . . . to induce or encourage the employees of any employ- 
er to engage in. . . a concerted refusal... to work .. . where an 
object thereof is forcing .. . any employer to cease doing business 
with any other person.” In interpreting this section, the majority 
in the principal case concludes that “Congress, in the search for a 
compromise between the conflicting interest of employees in collec- 
tive bargaining and that of neutrals in avoiding involvements in 
quarrels not their own, decided to draw a line at secondary boy- 
cotts.” 181 Fed. 2d 34, 40 (2nd Cir. 1950). Also see comment of 
Senator Taft, 93 Conc. Rec. 4323 (1947), “This provision [Section 8 
(b) (4) (A) ] makes it unlawful to resort to a secondary boycott to 
injure the business of a third person who is wholly unconcerned 
in the disagreement between the employer and his employees.” This 
seems to be the view of all the courts that have interpreted this 
Section. New York Universrry Turrp ANNUAL CONFERENCE ON 
Lasor, 372 (1950). But it should be noted that in the statute there 
is no mention of the term, secondary boycott, nor does Section 8 (b) 
(4) (A) include the requirements that were applied as tests for a 
secondary pressure by equity courts prior to the Act. The Act 
speaks of inducing the employees of any employer and not of co- 
ercing third parties with no interest common to the dispute. In 
Metal Polishers Union v. Climax Machine Company, 86 N.L.R.B. 142 
(Nov. 4, 1949), it is said, “The breadth of the language of that sec- 
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tion [8 (b) (4) (A) ]. .. if literally interpreted, and given full 
scope, could reach out to ban practically all strike and picketing 
activities no matter against whom directed.” 

In the principal case the majority would admit but one excep- 
tion to the broad language of this Act. They found that the I.B.E.W., 
by picketing, “induced” the carpenters to refuse to work in order to 
force Giorgi to “cease doing business” with Langer. This one ex- 
ception is where the business of the third party is so “enmeshed” 
with that of the offending employer that pressure applied directly 
to such employer falls only indirectly on the third party because of 
his proximity to the dispute. In this case, since the carpenters 
were the only tradesmen working at the time of the picketing, the 
majority concludes that this was not a case of “enmeshing” but 
one of direct pressure on a third party. The dissent would further 
relax the broad language of the Act by enlarging its definition of 
the dispute to include the general contractor as the offending em- 
ployer. This makes the picketing a primary or direct pressure when 
it is restricted to the site of the dispute. The dissent also would 
hold that the phrase “cease doing business” should not include 
parties “allied” to the same job by contract. Mills v. United Associa- 
tion of Journeymen, 83 F. Supp. 240 (W.D. Mo. 1949). 

A labor organization is justified in engaging in peaceful picket- 
ing where the object is to persuade the employer to hire union 
employees. Lauf v. E. G. Shinner & Company, 303 U.S. 323 (1938). 
The nature of the construction trade makes it difficult to define who 
the employer is. The majority in the principal case would restrict 
the union to pressure against the subcontractor while the dissent 
would go further and hold that the general contractor is so “allied” 
to the subcontractor that he is not a neutral to this dispute. In the 
more recent case of Denver Building & Construction Trade Council 
v. NLRB, 26 L.R.R.M. 515 (1950), the court cited Section 13 of the 
Act which says, “Nothing in this act, except as specifically provided 
for herein, shall be construed as to .. . diminish in any way the right 
to strike, or to affect the limitations or qualifications on that right,” 
and held that clearer language than that of Section 8 (b) (4) (A) 
would be needed to take the conduct of the union in a situation 
similar to that of the principal case out of the protection of Sec- 
tion 13. 

The failure of Section 8 (b) (4) (A) to state that its purpose 
is to outlaw secondary boycotts, see comment of Senator Taft, supra, 
and the exceedingly broad language used to define the prohibited 
practices, have been the basis of many difficulties in applying this 
section. No court has yet attempted to apply the words of the Act 
to their fullest import. The decision in the principal case would 
restrict these words only where the third party’s activities are so 
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“enmeshed” with those of the offending employer that he is involved 
through his activities at the site of the dispute. Such a result seems 
to be within the broad language of Section 8 (b) (4) (A), but it 
would include pressures which prior to the Act would have been 
found to be primary. Such a result is very dubious when viewed 
in the light of Section 13 and Section 8 (c). The purpose of Section 
8(b) (4) (A) is to prohibt union pressure upon “neutrals”. In an 
early decision, the National Labor Relations Board held that the 
important question in such cases is whether the union’s activities 
are aimed primarily at the offending employer or at the neutral. 
The pressure is primary and lawful where the neutral is involved 
in the dispute only because he uses the premises of the offending 
employer. NLRB v. Pure Oil Company, 84 N.L.R.B. No. 38 (June 
17, 1949). But a different view is now taken at a construction site. 
A view contrary to the principal case has been taken in Denver 
Building & Trade Council v. NLRB, supra, by the U. S. Court of 
Appeals for the District of Columbia, on the theory that the union 
was picketing to unionize the job, not to force the general contractor 
to “cease doing business with the subcontractor”. By this analysis 
the pressure is not secondary or a violation of Section 8 (b) (4) 
(A). The resolution of these divergent views is bound to have wide 
practical effect both in the construction industry proper and among 
industrial firms which have construction work done in connection 
with their premises. 
Frank H. Poland, Jr. 


MunticirpaL CorPoRATIONS — IMMUNITY FROM TorT LIABILITY — 
INSURANCE AGAINST 


The city of Raleigh, N. C., purchased public liability insurance 
against claims for injuries and damages it might become obligated 
to pay. Attached to the policy was an endorsement in which the 
insurer agreed not to claim exemption in actions that the insured, 
by reason of its being a municipal corporation, would be legally 
exempt from liability. Plaintiff’s intestate was killed in a collision 
with a city owned truck which admittedly was being employed in 
a governmental function. In an action for wrongful death, the 
insurance attorneys, defending the city, demurred to the complaint 
but were overruled by the trial court. Held, reversed. A munici- 
pality is not liable for the otherwise tortious acts of its agents 
arising in the performance of a governmental function, nor can a 
municipality waive such immunity by procuring insurance because 
it has no statutory or implied authority to do so; further, insurance 
is a contract to indemnify the named insured and does not create 
liability to any other who might suffer from alleged tortious acts 
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of municipal servants. Stephenson v. City of Raleigh, 232 N.C. 42, 
59 S.E. 2d 195 (1950). 

The North Carolina court adhered rigidly to the vulnerable 
but tenacious dogma of municipal immunity from tort liability 
arising in the performance of a “governmental” as distinguished 
from a “proprietary” function. Splinter v. City of Nampa, 215 P. 2d 
999 (Idaho 1950); Martinson v. City of Alpena, 44 N.W. 2d 148, 
(Mich. 1950); Aldrich v. City of Youngstown, 106 Ohio St. 342, 
140 N.E. 164 (1922). Leading authorities have assailed this “doc- 
trine of heresy” for well over a quarter century. Borchard, Gov- 
ernmental Immunity in Tort, 34 Yate L.J. 1 (1924); Symposium 
on Municipal Tort Liability, 9 Law anp CONTEMPORARY PROBLEMS 
179 (1942); Concerning Ohio law, see Hunter and Boyer, Tort 
Liability of Local Governments in Ohio, 9 Onto St. L.J. 377 (1948) 
and, Note, 9 Onto Sr. L.J. 174 (1948). 

Can a city, without statutory authority, employ insurance to 
protect its citizens and visitors from its otherwise negligent acts 
during the execution of governmental duties? In the principal 
case, the court denied the legality of waiver of immunity as a 
means to effectuate this desirable end. Even before the problem 
of waiver is reached there are two hurdles to be overcome, the 
first being the constitutional prohibition against spending public 
monies for private purposes. Opinion of the Justices, 313 Mass. 
779, 47 N.E. 2d 260 (1943); Auditor of Lucas County v. State ex 
rel. Boyles, 75 Ohio St. 114, 78 N.E. 955 (1904). The expenditure 
of money for insurance against liability arising from proprietary 
functions, or imposed by law, is universally upheld, but purchase 
of liability insurance relating to governmental functions is ques- 
tioned. H. B. Wilson, Municipal Insurance Costs and Practices 
(1939), Report No. 132 or American Municipat AssocraTIon 44. 
One case absolutely ruled it out. Pohland v. City of Sheboygan, 
251 Wis. 20, 27 N.W. 2d 736 (1947). Arguably, the lawfulness of 
the expenditure could be rested on a moral obligation to the 
claimant, but this has received scant judicial support. Lambert v. 
New Haven, 129 Conn. 647, 30 A. 2d 923 (1943); Tomkins v. Wil- 
liams, 62 S.W. 2d 70 (Tex. Civ. App. 1933). Contra: Evans v. Berry, 
262 N.Y. 61, 186 N.E. 203 (1933). It is not without significance 
that an Ohio decision recognized the moral obligation theory in 
upholding a special statute authorizing a county to pay a tort 
claim. Spitzig v. State, 119 Ohio St. 117, 162 N.E. 394 (1928). 
And some Ohio municipalities have been paying tort claims on a 
moral obligation theory. 

The second hurdle in the way of a city’s protecting its citizens 
and visitors with insurance is one imposed by insurance law. An 
insurance contract is one to indemnify; the insured must be in a 
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position to suffer a loss or he lacks an insurable interest. Bartling 
v. German... Insurance Company, 154 Ia. 335, 134 N.W. 864 
(1912); Liverpool & Globe & London Ins. Co. v. Bolling, 176 Va. 
182, 10 S.E. 2d 518 (1943). As to liability insurance in relation to 
governmental functions it is very difficult to find an insurable in- 
terest unless a moral obligation to pay tort claims is recognized. 

Louisiana, aided by a statute since repealed, Dart’s La. Gen. 
Strat. 1932, § 4248, repealed by, Acts 1948, No. 195, § 32.01, had a 
novel approach to this situation. The immunity was considered 
personal and the insurer was not in a position to plead it. There, 
however, the insurer could be sued directly by the claimant. Reme 
v. London & Lancashire Indemnity Co., 169 So. 132 (La. App. 1936) ; 
Fordham and Pegues, Local Government Responsibility in Tort in 
Louisiana, 3 La. L. Rev. 748 (1941). However desirable this result 
may be, the rationale seems doubtful considering the requirement 
of an insurable interest and the fact that the immunity is from 
liability and not merely from suit. Lambert v. City of New Haven, 
supra; Sloper v. Quincy, 301 Mass. 20, 16 N.E. 2d 14 (1938). 

The upshot of the principal case is that under existing legal 
thought a community cannot generally, short of legislation, pro- 
tect its citizens and visitors from its otherwise negligent acts during 
governmental duties. However, it would seem if the moral obliga- 
tion theory to pay tort claims was recognized, liability insurance 
relating to governmental functions could be treated the same as 
that relating to proprietary functions. Considering the multitudi- 
nous contacts ever-expanding government has with the individual, 
the facility with which insurance can be obtained, and the fact 
that premium reductions can be acquired once the actuarial ex- 
perience rating of each risk is determined, the most desirable result 
would be complete abolition of immunity. New York has done this. 
N.Y. Laws 1939, c. 860, § 8. However, a seed must be planted be- 
fore an oak grows, and a practical approach would be to make 
statutory inroads in governmental immunity as often and as quick- 
ly as possible. 

John B Dwyer 


Non-Prorit CorPORATIONS — SAVING OF EXPENSE AS A PROFIT 


Relators sought to incorporate a proposed corporation not 
for profit. The purpose of the corporation was to secure the bene- 
fits of home ownership to the inhabitants of a certain community. 
This was to be accomplished by the purchase of certain property, 
and the conveying, leasing, developing or operating of such prop- 
erty in a manner that would best serve the interests of the inhabit- 
ants and the community. The Secretary of State declined to record 
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the articles of incorporation because a previous decision had held 
that a real estate business could not be incorporated as a corpora- 
tion not for profit. Mandamus was brought to require the respond- 
ents to record the article of incorporation. Held, writ denied. 
The proposed corporation failed to meet the statutory require- 
ments for a corporation not for profit. The benefits conferred upon 
the members of the corporation include pecuniary gain or profit. 
The saving of an expense which would otherwise necessarily be 
incurred is a profit to the person benefited. State ex rel. Russell 
et al. v. Sweeney, Secretary of State, 153 Ohio St. 66, 91 N. E. 2d 
13 (1950). 

The first case involving non-profit corporations to state that 
a saving of an expense is a profit is State ex rel Troy, Pros. Atty. 
v. Lumbermen’s Clinic, 186 Wash. 384, 58 P. 2d 812 (1936). In 
the Troy case the employers were obligated to pay for medical aid 
given their workmen. The state would furnish this service for a 
certain charge. A group of employers organized a corporation for 
the purpose of furnishing this medical aid at a cost lower than 
that charged by the state. The Washington court held that this 
saving of an expense resulted in a profit to the members of the 
corporation. 

Only two other cases concerning non-profit corporations dis- 
cuss the problem of whether the saving of an expense is a profit. 
A recent New Hampshire case, Petition of White Mountain Power 
Co. et al., 71 A. 2d 503 (N. H. 1950) cited the Washington case, 
and limited its comment to these words, “And in a sense, a saving 
of expense is a profit.” The other case is the principal one, which 
cites and follows the theory of the Washington decision. 

The “saving of an expense is a profit” theory, however, is not 
foreign to the administration of Ohio corporation law. “Articles 
of incorporation intended to be filed under authority of General 
Corporation Act . . . one of whose principal objects is to secure 
more favorable terms or savings for its members in the purchasing 
of property or services should be filed as a corporation for profit.” 
Op. Arry. Gen. 644 (1942). 

All corporations organized for the purpose of saving an ex- 
pense, nevertheless, will not be classified as corporations for profit. 
Onto Gen. Cope § 10185 provides for the incorporation of co-oper- 
ative trade associations “for the purpose of purchasing, in quantity, 
grain, goods, groceries, fruits, vegetables, provisions, or any other 
articles of merchandise, and distributing them to consumers at 
the actual cost and expense of purchasing, holding, and distribu- 
tion.” An excerpt from Onto Gen. Cope § 5495, “each corporation 
not for profit organized pursuant to sections 10185 and 10186,” 
indicates that a co-operative trade association will be classified as 
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a corporation not for profit. Special provision for another excep- 
tion is made by Onto Gen. Cope § 10186-31 which provides for the 
formation of a non-profit corporation to provide housing for vet- 
erans by the purchasing of real property and constructing resi- 
dences thereon for sale to members of the corporation without 
any profit to the corporation. 

The articles of incorporation of the proposed corporation in 
the principal case were attempted to be filed under the General 
Corporation Act, On1o Gen. Cope § 8623-97, which provides as fol- 
lows: “A corporation not for profit may be formed hereunder for 
any purpose or purposes not involving pecuniary gain or profit.” 

How this statute has been interpreted is illustrated by a case 
involving a non-profit corporation organized for the purpose of 
promoting interest in and appreciation of scientific angling. To 
better conduct a national tournament, the corporation contracted 
for the manufacture of uniform equipment which it sold in excess 
of costs to its members. In a quo warranto proceeding seeking an 
order of ouster on the ground that the making of a profit on the 
sale of the equipment was in violation of its franchise rights, the 
court stated that “we do not find that the defendant’s merchandis- 
ing activities are in any sense a profit making purpose, and any 
excess in resale over cost was purely incidental and properly used 
for the expenses and maintenance of the organization.” State ex 
rel. Bartlett, Pros. Atty., v. National Ass’n. of Angling & Casting 
Clubs, 51 N. E. 2d 622 (Ohio 1943). In another recent case where 
the question was whether a club’s enterprises constituted “busi- 
ness” within the meaning of Onto Gen. Cope § 5325-1, the court 
stated that a corporation not for profit may conduct its enterprises 
for gain, profit or net income to the corporation as a legal entity. 
The American Jersey Cattle Club v. Glander, Tax Comm’r., 152 
Ohio St. 506, 90 N. E. 2d 433 (1950). 

When considering whether a corporation is one for or not 
for profit, the Angling Club case indicates that the principal ob- 
jects of a corporation are the determining factors and that an 
incidental profit will not destroy the non-profit character of a 
corporation. Likewise, neither should the effect of an incidental 
saving of an expense to the members of a corporation whose prin- 
cipal objects qualify it as a corporation not for profit cause such 
corporation to lose its non-profit character. A corporation formed 
for the purposes of association, amusement, literary and social 
culture and mutual improvement, which had a club-house where 
members could procure refreshments at reduced prices has been 
held not a corporation for profit. Cheney v. Ketcham, 5 N. P. 139, 
7 O. D. 183 (Ohio C. P. 1898). 


It cannot be disputed that a saving of an expense is of pecuni- 
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ary value; therefore, a saving of an expense can be considered 
pecuniary gain or profit. And since the principal object of the 
corporation in the case at bar was the saving of an expense by 
making home ownership available at cost of development, the 
court was consistent with previous decisions by holding that the 
proposed corporation was not a corporation not for profit. 
Michael Bulischak 


SaALEs — IMPLIED WARRANTIES — EXTENSION TO SECOND Hanp Goops 


Plaintiff brought an action to recover part of the purchase 
price for a factory sold to the defendant, who resisted payment 
claiming plaintiff breached the warranty for fitness by represent- 
ing a used boiler, included in the sale, as one in good condition 
and amply fit for defendant’s purposes. The boiler had to be re- 
placed. Held, motion for summary judgment denied. Even though 
express warranty is defeated by the parol evidence rule there is 
a debatable issue whether defendant relied on plaintiff’s judgment 
within the language of the Uniform Sales Act, Section 15 (1). 
Standard Brands Inc. v. Consolidated Badger Coop., 89 F. Supp. 
5 (E.D. Wis. 1950). 

The common law majority view was that no implied warranty 
of fitness arose from the sale of second hand goods. Johnson v. 
Carden, 187 Ala. 142, 65 So. 813 (1914); 151 A.LL.R. 447 (1944); 
46 Am. Jur. § 360 (1943); 1 Wiiuiston, SAEs 232 (rev. ed. 1948). 
There was a minority view at common law to the effect that there 
are implied warranties for second hand goods where the defect is 
not obvious, and the buyer is misled and relies on the seller’s skill 
or judgment. Walker v. Ayer, 80 S.C. 292, 61 S.E. 557 (1908). 
See Note, 151 A.L.R. 554 (1944) and cases cited; 1 WiL.isTon, 
Saues §§ 233a, 235, 237 (rev. ed. 1948). 

Section 15 (1) of the Uniform Sales Act provides, “ ... there 
is no implied warranty as to fitness for any particular purpose .. . 
except ... (1) where buyer . .. makes known... to seller. . 
purpose for which goods are required and .. . buyer relies on... 
seller’s . . . judgment.” Section 76 of the Uniform Sales Act pro- 
vides, “Goods include all chattels personal other than things in 
action and money.” The courts have held that the Act does not 
exclude second hand goods from its coverage. Moss v. Yount, 296 
Ky. 415, 177 S.W. 2d 372 (1944); Drumar Mining Co. v. Morris 
Ravine Mining Co., 33 Cal. App. 2d 492, 92 P. 2d 424 (1939). See 
Note, 29 A.L.R. 1227 (1924). 

The Uniform Sales Act was adopted in Ohio on May 9, 1908. 
It was almost forty years later, however, before an Ohio court 
construed section 15 (1) pertinent to its coverage of second hand 
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goods, holding in Regula v. Gerber, 70 N.E. 2d 662 (C.P. 1946) 
that the Act, Onto Gen. Cope §§ 8381-8456, applied to the sale 
of second hand automobiles. Cf. Meyer v. Packard Cleveland 
Motor Co., 106 Ohio St. 328, 140 N.E. 118 (1922). 

The principal case seems to substantiate the present trend 
toward holding that the Act does change the common law as to 
implied warranties for fitness of second hand items. 

Roy E. Gabbert 


SALES — WarRANTY ACTION — NECESSITY OF PRIVITY 


The plaintiff purchased a can of anti-freeze from a service 
station operator. The label on the can bore a warranty which 
stated that the anti-freeze contained no harmful substance and 
was safe for use in automobiles. Upon use, however, the anti- 
freeze damaged the motor of the plaintiff's automobile, and the 
plaintiff brought an action for breach of warranty against the 
manufacturer. The Municipal Court of Cincinnati found for the 
plaintiff, and the corporation appealed on questions of law to the 
court of appeals. Held, no action may be maintained against a 
manufacturer by a sub-purchaser, for injury to his chattel, based 
upon an express warranty when there is no privity between the 
parties. Jourdon v. Brouwer, 86 Ohio App. 505, 93 N.E. 2d 49 
(1949). 

By the common law doctrine of caveat emptor an ultimate 
consumer had no cause of action against a manufacturer for defects 
in the product. Winterbottom v. Wright, 30 M. & W. 109 (1842). 
In McPherson v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050 
(1916), the court granted a cause of action for negligent produc- 
tion, and the majority of courts have adopted this view. Slavin v. 
Francis H. Leggett & Co., 114 N.J.L. 421, 177 Atl. 120 (1935); 
Hoenig v. Central Stamping Co., 273 N.Y. 485, 6 N.E. 2d 415 
(1936); Sicard v. Kremer, 133 Ohio St. 291, 13 N.E. 2d 250 (1938) ; 
RESTATEMENT, Torts § 497 (1948). If, however, as in the principal 
case, the consumer elects to sue on the breach of warranty, the 
great majority of courts have held that there is no cause of action 
when the parties are not in privity. Pearle v. Filenes’ Sons Co., 
317 Mass. 529, 58 N.E. 2d 825 (1945); Poplar v. Hoschild, Kohn 
Co., 180 Md. 389, 24 A. 2d 783 (1942); Turner v. Edison Storage 
Battery Co., 248 N.Y. 73, 161 N.E. 423 (1928); 1 Witiiston, SALes 
§ 245 (3d ed. 1948). 

There have been exceptions to this rule; these exceptions 
seek to protect the consumer from extremes in advertising and 
to compensate for judical leniency towards “puffing”. In cases of 
fraudulent representations, Knelling v. Roderick Lean Manufac- 
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turing Co., 183 N.Y. 78, 75 N.E. 1098 (1905), and in the production 
of inherently dangerous articles, Elizabeth Arden Inc. v. Brown, 
107 F. 2d 938 (3d Cir. 1939); David v. McKesson and Robbins, 278 
N.Y. 622, N.E. 2d 127 (1938), the American courts are almost un- 
animous in dispensing with the requirement of privity. 

Another exception which seems to be followed by a majority 
of the courts exists in the case of foods and beverages. Taking 
note of the nature of the product, its mode of sale, and the probable 
harm resulting from latent defects, most courts have imposed ab- 
solute liability on such manufacturers. Coca Cola Bottling Co. v. 
Munn, 99 F. 2d 190 (4th Cir. 1938); Bergantino v. General Baking 
Co., 298 Mass. 106, 9 N.E. 2d 521 (1938); Dunn v. Hoffman Bever- 
age Co., 126 N.J.L. 556, 20 A. 2d 352 (1942); Ward Baking Co. 
v. Trezzino, 27 Ohio App. 475, 161 N.E. 557 (1928); Catini v. Swift, 
251 Pa. 52, 95 Atl. 931 (1915). 


These exceptions have not weakened the general rule to any 
great extent, but recently there has been a trend of judicial thought 
which threatens the whole basic requirement of privity. In 1 W11- 
LISTON, SALES § 245 (3d ed. 1948), the author remarks that there 
seems to be no reason why warranties should be an exception to 
the rule of contractual assignability, and Justice Cardoza, in Ultra- 
mares Corp. v. Touche, 255 N.Y. 170, 174 N.E. 441 (1931), stated 
that, “The assault upon the citadel of privity continues these days 
apace.” Other leading jurists and writers have criticized the use 
of privity as the deciding factor in cases of breach of warranty. 
Williston, Liability for Honest Misrepresentation, 24 Harv. L. Rev. 
415 (1911); Notes, 33 Cox. L. Rev. 868 (1933); 37 Cox. L. Rev. 77 
(1937); 15 N.Y.U.L.Q. Rev. 292 (1937); 29 Micu. L. Rev. 906 
(1931). Although privity is still required by the majority of 
courts, there have been a number of cases which strike at the 
very heart of the rule. In Bahlman v. Hudson Motor Car Co., 290 
Mich. 683, 288 N.W. 309 (1939), the court said, “It would be unjust 
to recognize a rule that would permit manufacturers of products 
to create a demand for their goods . . . and then, because there is 
no privity of contract, deny the consumer the right to recover if 
damages result from the absence of those qualities, when such 
absence is not readily noticeable.” The most recent case to dis- 
pense with the requirement of privity in an action on warranty 
was Hunter-Wilson Distributing Co. v. Forest Distilling Co., 181 
F. 2d 543 (S.D. Pa. 1950). In this case, the court merely said, 
“Strict contractual privity is no longer necessary.” There is no 
doubt that there is valid authority for dispensing with the require- 
ment of privity in actions on warranty. Timberland Lumber Co. 
v. Climax Mfg. Co., 61 F. 2d 391 (3d Cir. 1932); Miller Rubber Co. 
v. Blewster Stephens Service Station, 171 Ark. 1179, 287 S.W. 577 
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(1926); Baxter v. Ford Motor Co., 168 Wash. 456, 15 P. 2d 1118 
(1932). Assuredly, the requirement of privity is little suited to 
the present economy. Some courts have emphasized the fallacy 
of the general rule by treating the original vendee as a mere “con- 
duit” between manufacturer and consumer. Scruggins v. Jones, 
207 Ky. 636, 269 S.W. 743 (1924); McMurray v. Vaughn’s Feed 
Store, 117 Ohio St. 236, 157 N.E. 567 (1927). Other courts have 
placed more emphasis upon the consumer’s reliance on advertising. 
Graham v. John R. Watts, 238 Ky. 96, 36 S.W. 2d 859 (1931). 

There has been little adjudication of this question in Ohio. 
In an early case the Supreme Court of Ohio denied a cause of 
action when the parties were not in privity. Columbus, H.V. & T. 
Railway Co. v. Gaffney, 65 Ohio St. 104, 61 N.E. 152 (1901). An 
attempt to modify the rule was made in Ward Baking Co. v. Trez- 
zino, supra, in which case an exception was made for foods and 
beverages. However, dicta in Canton Provision Co. v. Gauder, 130 
Ohio St. 43, 196 N.E. 634 (1935), seems to indicate that, without 
privity, there can be no cause of action for breach of warranty even 
in the case of foods. 

Whether the decision reached in Jourdon v. Brouwer, supra, 
is the final determination of Ohio law is a moot question. Judge 
Ross, in writing the majority opinion, treats the question as settled. 
However, Judge Matthews, dissenting, adopts the reasoning ex- 
pressed in the Ward Baking Co. case, supra, and states, “When a 
vender places such representation and warranty on a label intend- 
ed to be passed on until it reaches the ultimate consumer, .. . he 
must be taken to have made the representation and warranty to 
the ultimate consumer, .... Placing such a warranty on the article 
sold brings the producer into jural relations with the ultimate con- 
sumer, because the producer so intends. It is a representation and 
a warranty made by the producer to ultimate consumer and creates 
a privity between them.” 

It would seem that the Supreme Court of Ohio may choose 
either of the solutions, for the weight of precedent is not heavy. 
Which solution the court will select can only be determined by 
subsequent adjudication, but the view dispensing with the require- 
ment of privity seems more in accord with the needs of the present 
day society. 

Charles D. Minor 


Torts — SLANDER Per SE — CALLING A Man a CoMMUNIST 


Defendant on a radio and television broadcast called plaintiff, 
a government economist, a communist. In an action of slander, de- 
fendant claimed the statements were not actionable without an 
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allegation of special damages and made a motion to dismiss the 
complaint under Rule 12 (b) (6) of the Federal Rules of Civil 
Procedure. Held, motion dismissed. Remarks were injurious to 
the plaintiff in his profession and were therefore slanderous per 
se. Remington v. Bentley, 88 F. Supp. 166 (S.D.N.Y. 1949). 

Since early in the seventeenth century the distinction between 
libel and slander has been one between written and oral words. 
Oral words constitute slander, State v, Smily, 37 Ohio St. 30 (1881); 
Prosser, Torts 793 (1941); and written words libel. Lyman v. New 
England Newspaper Pub. Co., 286 Mass. 258, 190 N.E. 542, 90 
A.L.R. 1124 (1934); Prosser, supra. The present tendency is to 
make the distinction on the basis of permanence of form. It has 
been held that words read from a script on a radio broadcast con- 
stitute libel, Soresen v. Wood, 123 Nebr. 348, 243 N.W. 82, 82 A.L.R. 
1098 (1932), appeal dismissed, 290 U.S. 599 (1933); 33 Am. Jur. 
39; Prosser, supra 795, 812; whereas extemporaneous statements 
published via radio constitute slander. Locke v. Gibbons, 164 Misc. 
877, 299 N.Y.S. 188 (1937). According to the prevailing view, all 
libel is actionable without proof that damage has occurred. Prosser, 
supra § 92. As a rule slander is not actionable without showing 
special damages, however there are four types of oral defamatory 
statements actionable per se: (a) the imputation of a serious crime, 
(b) the imputation of certain loathsome diseases, (c) imputations 
affecting the plaintiff in his business, trade, profession or office, and 
(d) the imputation of unchastity to a woman. Pollard v. Lyon, 91 
U.S. 225 (1875); 33 Am. Jur. 44; Seeuman, THe Law or LIBEL AND 
SLANDER 599 et seq; RESTATEMENT, Torts 170. 

Being a communist is not a crime. However, calling a person 
a communist may impute other crimes, such as perjury, or other 
statutory offences, which arise only because of the peculiar cir- 
cumstances of a particular plaintiff. For example, before such 
statement would impute the crime of perjury it must be shown 
that this plaintiff had stated under oath that he was not a com- 
munist, prior to the defendant’s accusations. The result is defam- 
ation by extrinsic facts, which is not slanderous per se. O’Connell 
v». Press Publishing Co., 214 N.Y. 352, 108 N.E. 556 (1915); Hays v. 
American Defense Soc. Inc., 252 N.Y. 266, 169 N.E. 380 (1929). For 
this reason “imputations of a serious crime” cannot be the basis for 
holding such statements slanderous per se. 

It is well settled that false words which tend to prejudice the 
plaintiff in his business or profession are actionable per se. Pollard 
v. Lyon, supra; RESTATEMENT, supra, §§ 573, 770. The defamer 
need not refer to the plaintiff as engaged in the particular profes- 
sion in question. It is sufficient if the statement is of a character 
to be particularly disparaging of one engaged in such an occupation. 
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Sanderson v. Chaldwell, 45 N.Y. 398, 6 Am. Rep. 105 (1871). The 
court, in Mencher v. Chesley, 297 N.Y. 94, 75 N.E. 2d 259 (1947), 
has taken judicial notice of the present day attitude toward com- 
munists in the United States, “Today and in the recent past ... it 
it undeniable that for communism and its adherents and sympa- 
thizers, there has been widespread public aversion.” 

Calling the plaintiff, in the principal case, a communist un- 
doubtedly caused him’greater injury than it would others in pro- 
fessions or trades where basic beliefs are less emphasized. It end- 
ed his usefulness as a public servant, for such accusations even 
though false, created distrust toward him. Undeniably the demand 
for his views and theories as an economist will be lessened by 
such accusations, for it is but natural to presume that an economist 
who is a communist adheres to the economic theories of commun- 
ism, which are repugnant to the theories accepted in this country. 
The stress, by the court, of the degree of the injury to this plaintiff 
in his profession appears to be the prime factor in declaring this 
slander per se. From such emphasis on the magnitude of the injury 
by the court it would seem that a laborer might have more difficulty 
in stating a cause of action without alleging special damage be- 
cause the damage to him in his trade would be of a lesser degree. 

Hugh D. Wait 











